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REAL PARTNERSHIPS,
REAL SUCCESS.
With over 14 years of experience, Auction.com
is your disposition industry authority.

GO BEYOND SUCCESS AT AUCTION.COM
From real time technology and tools to customized disposition programs,
Auction.com is the ideal operational partner for trustees, attorneys and loan
servicing professionals.
Trust Auction.com to deliver proven disposition practices:
• 32.6 million annual website visitors to Auction.com offer unmatched reach and visibility
• More than +451,000 residential properties valued at over +52$ billion have closed on Auction.com
• Supporting quality control practices in abidance of mortgage industry regulations
• Driving business efficiencies through innovative technology
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WE ARE HERE
FOR YOU
#100%MemberRetention

As we are all continuing to deal with the impact of COVID-19, ALFN is offering some enhanced membership
benefits and incentives that will provide direct ROI for your continued membership support. It is our goal
to maintain 100% member retention, and continue to remain a vital leadership resource to have your
voices heard and in providing you with the premier educational offerings you have come to expect from
the ALFN. Here are some of the ways we would like to thank you for your continued support:
15% Dues Discount for 2021 Membership
Renewal: Members that paid their 2020
membership renewal dues in full by Dec. 31,
2020, will received a 15% discount on your 2021
membership renewal dues.
Payment Assistance: Installment plans, credit card
payments and payment deferrals are available
for 2021 membership dues, and for any ads
and sponsorship purchases made in 2021. No
additional fees charged for these alternative
payment methods.
2021 Membership Dues: There was no increase
in 2021 membership renewal dues over the 2020
dues amounts.
Former Members Re-Joining: Any member that
had a cancelled membership and wants to re-join
the ALFN in 2021 will not be charged any rejoining or initiation fees.
Enhanced Online Educational Offerings:
Additional webinars and online content offered at
no additional cost to our members. View all past

online session recordings and materials free of
charge at https://www.gotostage.com/channel/
alfnwebinars.
2021 Online Events & CLE: We successfully hosted
our Bankruptcy Intersect and ANSWERS events
online this year free of charge to our members.
This included 16 educational sessions, each with
CLE credit offered at a discounted rate.
Discounted Ad Purchases: Discounts will be
provided for all ads and upgrades purchased for
the remainder of 2021 in the Legalist, WILLed and
ANGLE publications.
New Sponsorship Opportunities: Newly designed
sponsorships are available at a lower cost to
provide continued branding and marketing
opportunities for our members.
ASSURE Rewards Program: Members that
had achieved ASSURE Rewards status after
ANSWERS 2019 will remain in the program
through and including ANSWERS 2022.

ALFN has a vested interest in seeing all of our members pull through these challenging times with
good health and financial strength. Please reach out to us and let us know how we can continue to help.
W E A R E H E R E F O R YO U !

A Reliable Partner
Providing Legal Solutions,
Support and Results.
SERVING FLORIDA, NEW YORK, NEW JERSEY, VIRGINIA
AND PUERTO RICO

At Tromberg, Morris & Poulin, PLLC, our
mission is to utilize our extensive years of
experience to deliver exceptional services with
superior results related to quality, timeliness, and
communications. We are dedicated to providing a
proactive approach, utilizing our expertise in all
aspects of collections, foreclosure, bankruptcy,
eviction, title, litigation, appeals and compliance.
OUR PROMISE:
 Efficient processes to provide results
 Excellent communication and
superior legal advice
 “Best in class” compliance standards
 Corporate-minded analytics and
technology integrations
 Competitive expectations in all
states serviced
 Law Firm that is sensitive to consumers
 Experienced litigators that advocate
for their client's rights
Contact Us:
General Inquiries: info@tmppllc.com
Andrea Tromberg: atromberg@tmppllc.com
Scott Morris: smorris@tmppllc.com
Anthony Poulin: apoulin@tmppllc.com
1515 South Federal Highway
Suite 100
Boca Raton, FL 33432
561-344-4101 - Local
800-338-4101 - Toll Free

Letter from the ALFN Board Chair
Thank You For An Incredible Experience

I

HAVE BEEN INCREDIBLY fortunate to serve as Chairwoman of the Board
of Directors for the past four years. During that time, the board amended
the bylaws, made great headway with HUD and FHFA, voted on numerous
changes and enhancements to ALFN committees, held the largest attended
ANSWERS conference in ALFN history, and led the organization through a pandemic. At this time, with two years remaining in my current term on the board,
I have decided not to run for another term as Chair to pave the way for another
board member to take the reins and lead the board into 2022.
While “closing a chapter” in life is rarely an easy decision, I believe I have accomplished what I set out to do and would love to share this amazing experience with
another board member while serving the board in my final term. I know that only
a select few get to see how this organization works from the inside and being
able to lead our organization has helped me grow tremendously as a person and
leader in this industry. It is no easy task, but the reward comes from seeing how
the organization has flourished and has become one of the best in the financial
services industry. I want to thank all the board members as well as Matt Bartel and
Susan Rosen for always supporting me and affording me this incredible opportunity. You are all an amazing group of leaders, and we are so fortunate to have each
of you running the organization.
As we enter the final quarter of 2021, we will never forget the lessons and challenges of the past two years. Our industry has proved patient, resilient, compassionate, determined, as well as humbled and focused. As an association, we
provided important updates and content, while reminding our members that there
is a strong and vibrant community that backs them up and supports a common
cause. I hope and believe that ALFN was a part of every member’s personal journey during this time.
Thank you again for your incredible support. I do hope I was worthy of leading this
group and made a difference in a positive way.

ANDREA TROMBERG, ESQ.
Board Chair
American Legal & Financial Network (ALFN)
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Litigation
Real Estate
Oil & Gas

More board-certified bankruptcy and creditors'
rights attorneys in the state of Pennsylvania than
any other law firm
Six partners recognized in The Best Lawyers In
America© for 2021, including ALFN member Keri
Ebeck, who was also named to the 2020 Lawdragon
500 Leading U.S. Bankruptcy & Restructuring
Lawyers List
707 Grant Street
Suite 2200, Gulf Tower
Pittsburgh, PA 15219
(412) 456-8100

/

(412) 456-8135 FAX
BERNSTEINLAW.COM

Letter from the Editor

A

S WE PAUSE TO LOOK back at the past year and take inventory of the many challenges and successes we have had as an association, we are also looking at the year
ahead and excited to be bringing back some sense of normality with our in-person
events. As the pandemic and industry moratoriums progressed throughout 20202021, the ALFN was laser focused on providing the best online educational opportunities and
continuing to increase our advocacy efforts to represent the best interests of our collective
members, during what has been the most challenging of times for our industry. Now that we are
back on track with our normal in-person educational events line-up, we can’t wait to see everyone again and continue doing what we have always done best, and that is being a forum for the
discussion of industry issues and solutions, and providing top-notch networking opportunities
at our in-person events.
This ALFN ANGLE issue is focused on several important state-specific foreclosure issues, including some with far-reaching impacts. We begin in Florida, where a large number of mortgage claims are associated with foreclosure judgments entered prior
to a debtor’s bankruptcy filing, and confirmation that the anti-modification protections of the Bankruptcy Code are still applicable. Another issue in Florida that we look at deals with a 4th District Court of Appeals case, and the courts finding regarding a
third-party purchaser having constructive notice of unrecorded loan modifications based upon language in the mortgage. We
then transition to the Midwest, where the new Keep Chicago Renting Ordinance may undoubtedly create an increase of bankowned REO properties in the city and the number of lawsuits filed against them arising from purported non-compliance with the
ordinance. Next up, we dive into a recent case in Massachusetts where the Appeals Court reviewed preclusion and res judicata
in a foreclosure action. Another case in Maryland is one of particular interest in our next article, where the Court of Appeals
ruled that assignees of mortgage loans and their servicers, in addition to the originators of those loans, are subject to a Maryland
usury law prohibiting lenders from charging, among other things, a fee for a visual inspection of real property, and that attempts
to collect such fees may constitute a violation of the Maryland Consumer Debt Collection Act.
We then move on in this ANGLE to explore several issues in New York, including our first that banks and servicers should be
aware of when reviewing their internal processes regarding the 90-day notice mandated under RPAP 1304. Our next New York
article pertains to several best practices that a foreclosing party should take to adhere to all court deadlines and avoid controllable delays, dismissal, interest tolling, and any other adverse event now that courts have resumed enforcement of deadlines. We
then move on to an Appellate Court decision in New York that further defines an evidentiary standard as needing the records
relied upon within the affidavit and/or attached to the affidavit to substantiate the default. Our article submissions for New York
concludes with another Appellate Court issue regarding whether the Administrative Code of New York City Section 20-490
license (“debt collection agency”) applied to the mortgage Plaintiff.
We conclude this ANGLE issue with three important foreclosure issues in Oregon, Pennsylvania, and Washington. In Oregon,
we review the impact that foreclosure moratoriums have had on foreclosures and Oregon’s Foreclosure Avoidance Program.
We then transition over to the Pennsylvania Superior Court where a decision was issued addressing the contradictory copies
of the note and standing. Finally, we wrap up with the state of Washington, where the Court of Appeals was asked to interpret
whether a potential defect in the pre-foreclosure notices required by the terms of the deed of trust precluded U.S. Bank from
foreclosing judicially.
Please reach out to myself or any of the ALFN’s leadership about ways in which we might help you and your organization, and
opportunities where you might plug-in and get more involved with the ALFN. Please be safe, stay healthy, and I look forward to
seeing everyone at our first in-person event that we have had in 21 months, ALFN’s Foreclosure Intersect (November 17-18,
Marriott Dallas Las Colinas).
Best regards,

MATT BARTEL
President & CEO
American Legal & Financial Network (ALFN)
A L F N A N G L E // VO L. 8 IS S U E 4
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DID RECENT EVENTS
THROW YOUR
BUSINESS A CURVE?

NBS IS STILL
ON THE FIELD
AND READY
TO HELP!
Our areas of expertise include:
Financial Audits • Acquisition Review • Ancillary Services • Transfer of Claim
Notice of Payment Change • Post-Petition Fee Notices • Proof of Claim Ledger
Proof of Claim Filing • Motions for Relief • Foreclosure Management

Providing staff augmentation services for your bankruptcy and foreclosure departments during the
disruption. NBS delivers Service with Certainty to banks, credit unions, mortgage servicers and
investors for their bankruptcy and foreclosure portfolios. That’s a home run!

VISIT US AT NBSDEFAULTSERVICES.COM
Contact Jim.OReilly@nbsdefaultservices.com
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MEMBER BRIEFS
ALFN EVENTS
S AV E T H E DAT E S

2021

Want more industry intel?
Check the complete industry calendar for
ALFN and other events online at alfn.org for
even more details and registration info.

NOVEMBER 18, 2021

FORECLOSURE INTERSECT
Marriott Dallas Las Colinas
Irving, TX

2022
MARCH 10, 2022

BANKRUPTCY INTERSECT
Marriott Dallas Las Colinas
Irving, TX
APRIL 28-29, 2022

WILLPOWER SUMMIT
The Ritz-Carlton Dallas
Dallas, TX
JULY 17-20, 2022

ALFN ANSWERS
20th Annual Conference
Hyatt Regency Tamaya Resort
Santa Ana Pueblo, NM
NOVEMBER 17, 2022

FORECLOSURE INTERSECT
Marriott Dallas Las Colinas
Irving, TX

2023
JULY 16-19, 2023

ALFN ANSWERS
21 Annual Conference
Park Hyatt Beaver Creek Resort
Beaver Creek, CO
st

2024
JULY 14-17, 2024

ALFN ANSWERS
22nd Annual Conference
Hyatt Regency Coconut Point Resort
Bonita Springs, FL
8

A L F N A N G L E // VO L. 8 IS S U E 4

IS YOUR CONTACT
INFO UPDATED?
Is your online directory listing optimized? Do you
know who has access to your ALFN.org account?
Well, log in at ALFN.org to edit your member
listing to make sure your information is current.
You should also send us a complete list of your
company employees and we will add them to our
database to make sure everyone receives our
updates and reminders. We often send emails on
important opportunities for our members, so we
don’t want you to miss out on all the ways you can
get involved.
Contact us at info@alfn.org to be included.

EVENT & ANNUAL
SPONSORSHIP
PACKAGES
Contact Susan Rosen at srosen@alfn.org to
design a package that is right for you to sponsor
single or multiple events.

VOLUNTEER
OPPORTUNITIES
ALFN offers members an opportunity to serve
on small, issue or practice specific groups.
Take the opportunity to have direct involvement
in developing and leading the activities of the
ALFN. Volunteering is one of the most important
activities you can do to take full advantage of
your membership value. For descriptions of each
group, their focus, activities and other details, visit
Member Groups at ALFN.org.

ALFN WEBINARS

The ALFN hosts webinars that are complimentary for members and servicers. Contact us at info@alfn.org to
learn more about hosting a webinar and the benefits of doing so, or to sign up to attend our future webinar
events. Our webinar offerings include:

PRACTICE BUILDING SERIES
Presentations on operational and business issues
facing our members.

HOT TOPIC LEGAL UPDATES
Industry hot topics and litigation updates.

STATE SPOTLIGHT
Focusing on those state specific issues.

MEMBERS ONLY
Presenting the products/services you offer as a
member of ALFN, and how they might benefit our
Attorney-Trustee and/or Associate Members.

WEBINARS ON-DEMAND
View Previously Recorded ALFN Webinars On-Demand at:
wwww.gotostage.com/channel/alfnwebinars

SPEAKER APPLICATIONS FOR ALFN EVENTS
If you want to be considered for a panelist
position as a speaker or moderator at one of
our events, please find our events tab on alfn.
org and fill out the speaker form listed there.
Each year many members submit their interest

to speak at ALFN events, and we are looking for
the best educators and presenters out there to
get involved. To be considered, everyone in your
company that wants to speak on a panel must
complete a speaker form.
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Experience. Efficiency. Integrity.

FIRM PROFILE
• 19 STATE FOOTPRINT
Alabama
Connecticut
Florida
Georgia
Kentucky
Maine
Maryland
Massachusetts
Michigan
New Hampshire
New Jersey
North Carolina
Ohio
Pennsylvania
Rhode Island
South Carolina
Tennessee
Vermont
Virginia

• 23 OFFICES

SERVICES & OFFERINGS
•
•
•
•
•

Appellate
Auto Replevin
Bankruptcy
Creditors’ Rights & Collections
Litigation & Defense

•
•
•
•
•

Project & Staffing Services
Real Estate Default
Real Estate Law
Special Assets Resolution
Title Curative

A TRUSTED ADVISOR AND PARTNER
Brock & Scott has been a trusted leader in the financial services
and real estate industry for over 20 years with a commitment
to helping our clients succeed. Our attorneys and staff drive
solutions that create value and results to achieve client goals
and help them accomplish more. Through multiple offices across
our geographic footprint, we work as one team, at our best
each day, putting our clients’ interests first.

For partnership opportunities and more information contact
Kevin Frazier at Kevin.Frazier@brockandscott.com and 513-322-6560
Further information on the firm along with current updates can be found at www.brockandscott.com
©2021 Brock & Scott, PLLC. All Rights Reserved.

Fast track your
process improvement.
BKDIRECT
RSMALaw Service in partnership with
US Default Management

HOW IT
WORKS
Combining legal knowledge and process expertise, BKDirect is an automation-driven
technology platform that reduces the risk of error and improves efficiencies in creating and
filling certain bankruptcy documents. With a simple API and data points mapping, BKDirect
auto-generates documents such as Notice of Payment Change which is then forwarded to
our team for attorney review and subsequent filing.

SAVE
MONEY
Save up to 50% with
BKDirect’s process-friendly
pricing model

CONTACT
US NOW

REDUCE
RISK

RESCUE
LOST TIME

Auto-populated and
calculated docs reduce
manual entry errors

Smart automations allow
you to focus on review
instead of creation

Woodward Ave, Suite 180 | Bloomfield Hills, MI
(844) 322-6558 | info@rsmalaw.com

www.mybkdirect.com

company/rsma-law

STATE SNAPSHOT | FLORIDA

Florida Foreclosure Judgments
General Lien Statute Inapplicable, Bankruptcy Anti-Modification
Provision Applies and Protects
BY: JEFFREY S. FRASER, ESQ.
PARTNER, BANKRUPTCY, ALBERTELLI LAW
JFRASER@ALAW.NET

F

REQUENTLY REFERRED to as the “cram-down” provision, Section 506 of the Bankruptcy Code
provides debtors a unique and empowering statutory right when dealing with certain secured creditors.
Section 506 allows for the bifurcation (separation) of a secured creditor’s claim into a secured portion
and an unsecured portion based on the value of the collateral securing the claim – meaning that a debtor
can create an entirely new loan based on the property’s value and replace a first mortgage balance with such
value. As a result, depending on the state of the housing market combined with a substantial balance on a
first mortgage, a “cram-down” is an incredibly powerful tool in a debtor’s toolbox. However, secured creditors
that hold a first mortgage that is solely secured by a debtor’s primary residence are protected from cramdowns by the “anti-modification” provisions found in Section 1322(b)(2) [chapter 13 cases] and Section
1123(b)(5) [chapter 11 cases].
12
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STATE SNAPSHOT | FLORIDA
In Florida, a large population of mortgage claims are associated with
foreclosure judgments entered prior to a debtor’s bankruptcy filing. The
court’s ruling confirms that the anti-modification protections of Sections
1123(b)(5) and 1322(b)(2) are still applicable in such scenarios.
While the anti-modification provision is an established concept, foreclosure final judgments (especially
in Florida) can sometimes muddy the waters of an otherwise clear landscape. A Southern District of Florida (SDFL) bankruptcy court was recently presented
with a novel challenge to chapter 11’s anti-modification provision. The parties framed a narrow issue requesting the court to decide whether foreclosure judgments apply to Florida’s general lien statute (Section
55.10 Fla. Stat.) because if foreclosure judgments did
apply, the debtors alleged that the bank had additional
security in other property of the debtors; and consequently, not secured “solely” by the debtors’ primary
residence. The result – according to the debtors – the
bank would fall outside the scope and protection of
Section 1123(b)(5)’s anti-modification protection. It
was undisputed that the debtors in the SDFL case occupied the property at issue as their primary residency. The bank had obtained a final judgment of foreclosure years before the bankruptcy, and the balance on
the claim had ballooned to north of $1.2 million as of
the petition date. The value of the property was approximately $650,000.00. The debtors filed a motion
to value seeking to cram-down the first mortgage on
their primary residence (a proposal that would eliminate over $500,000.00 on the secured claim).
Pursuant to Section 55.10 Fla. Stat., a judgment, order, or decree becomes a lien on real property in any
county when a certified copy of the judgment is recorded in the official records. The debtors asserted
that the court must look to the unambiguous language
of the statute, and the cannons of statutory construction. Since the statute applies to “all judgments” and
does not explicitly except foreclosure judgments, the
debtors argued that foreclosure judgments should fall
within Section 55.10 and upon recordation, create an

additional lien on all real property of the judgment defendants (the debtors) located in the county. Thus, the
debtors argued, a condominium owned by the debtors
served as additional security, and therefore the bank
has security “other than” the debtors’ principal residence for its claim.
Counsel for the bank countered that Section 55.10
was not applicable to foreclosure judgments, and as
a result, the bank’s foreclosure judgment is secured
solely by its lien on the debtors’ primary residence.
The bank further argued that Section 55.10 was intended to apply only to money judgments, and a foreclosure judgment does not authorize execution of the
judgment, and as such, a foreclosure judgment is not
a “money judgment” as anticipated by the statute.
Therefore, the anti-modification provision of Section
1123(b)(5) should preclude claim bifurcation. The
court ultimately followed the holding in the Florida
District Court of Appeal case of Sanchez v. Black, 911
So. 2d. 201, 201-02 (Fla. 3d DCA 2005). In Sanchez,
the court held: “an existing, duly recorded mortgage, which ultimately results in a final judgment of
foreclosure, is not the ‘judgment lien’ anticipated by
[Section 55.10]. Instead, said mortgage is a pre-existing lien that is not extinguished by the foreclosure
judgment, and thus, Section 55.10 is inapplicable
here. Because the court found the general lien statute inapplicable to the bank’s foreclosure judgment,
the bank’s entire first mortgage lien was protected by
the anti-modification provisions of Section 1123(b)
(5). In Florida, a large population of mortgage claims
are associated with foreclosure judgments entered
prior to a debtor’s bankruptcy filing. The court’s ruling confirms that the anti-modification protections
of Sections 1123(b)(5) and 1322(b)(2) are still applicable in such scenarios.
A L F N A N G L E // VO L. 8 IS S U E 4
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STATE SNAPSHOT | FLORIDA
Florida Court Finds Third Party Purchaser Had
Constructive Notice of Unrecorded Loan Modifications
Based Upon Language Contained in Mortgage
BY: MICHAEL L. RAK, ESQ.
LENDER LEGAL PLLC
MRAK@LENDERLEGAL.COM

Q

UICK HYPOTHETICAL: a mortgagee in first position enters into a loan modification agreement with
a borrower that increases the balance on the loan. The loan modification agreement is not recorded.
The borrower later defaults on their obligation to pay condominium association dues. The association
forecloses, and the property is purchased by a third party. Does the failure to record the modification limit the
amount that the mortgagee can claim as a lien against the property?
This is the question that was before the Florida 4th
District Court of Appeals in 2000 Presidential Way,
LLC v. Bank of New York Mellon, — So. 3d —, 2021
WL 3376972 (Fla. 4th DCA August 4, 2021). 2000

14
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Presidential Way, LLC, (“Presidential”) appealed a final declaratory judgment that determined it took title
subject to the mortgage and all modifications thereof
belonging to the Bank of New York Mellon. The rele-

STATE SNAPSHOT | FLORIDA
Both the Fannie Mae and FHA form mortgages contain the language
cited within the case as being sufficient to put third parties on notice as
to the existence of an unrecorded modification.

vant facts: the borrower took title to the property in
1997, and took out a mortgage in 2005 in the amount
of $89,000.00. The mortgage was subsequently assigned to The Bank of New York Mellon. The borrower
entered into loan modification agreements with the
lender in both 2009 and 2015, but the modifications
were never recorded. The 2015 loan modification
agreement increased the principal balance of the loan
to $138,509.51. In 2018, a condominium association
filed a foreclosure action against the property seeking
to foreclose a lien against the borrower for unpaid assessments. The Bank of New York Mellon was not a
party to the action. The association obtained a judgment against the borrower and a third party obtained
title to the property via judicial sale. That party then
deeded the property to Presidential. Presidential filed
a declaratory action against The Bank of New York
Mellon, seeking a declaration that, as they were a subsequent purchaser for value of the property without
notice of the existence of any loan modification agreements, the principal balance of the recorded mortgage
could not exceed $89,000.00. The action went to trial. Following the trial, the trial court entered a final
declaratory judgment in favor of The Bank of New
York Mellon, finding that specific language in the
mortgage put Presidential on notice that the mortgage
loan may have been modified, which imposed a duty
on Presidential to inquire further.
On appeal, Presidential argued that the unrecorded
terms of the loan modifications could not be incorporated by reference into the 2005 mortgage. In its analysis, the appellate court first acknowledged that Florida is a “notice” state, and identified the three types
of notice: 1) actual notice, 2) implied notice, and 3)
constructive notice. The three types of notice were defined as follows:

’Actual notice’ means a party ‘has actual knowledge of the fact in question.’ ‘Implied notice’ means
knowledge that is ‘inferred from the availability
of a means of acquiring such knowledge Both the
Fannie Mae and FHA form mortgages contain the
language cited within the case as being sufficient
to put third parties on notice as to the existence
of an unrecorded modification. when the party
charged therewith had the duty of inquiry.’ Constructive notice means knowledge that is inferred
‘by operation of law, as under a recording statute.’
Id. at 2021 WL 3376972*3 (citing McCausland v.
Davis, 204 So. 3d 334, 335-336 (Fla. 2d DCA 1967).
The appellate court found the issue here was whether the recorded mortgage placed prospective purchasers on notice to investigate whether any modifications had been executed. The mortgage in this
case stated that it secured “the repayment of the
Loan, and all renewals, extensions and modifications of the Note[.]” The court found that this language was sufficient to require a subsequent purchaser to inquire with the lender as to the status of
the lien such that Presidential had implied notice
of the modifications. Therefore, Presidential took
title with notice of the unrecorded loan modification agreements and their interest was subject and
inferior as a result.
This case has excellent prospective application for
lenders in the state of Florida. Both the Fannie Mae
and FHA form mortgages contain the language cited
within the case as being sufficient to put third parties
on notice as to the existence of an unrecorded modification. In both form mortgages, the language appears
in the “Definitions” section, immediately before the
property description.
A L F N A N G L E // VO L. 8 IS S U E 4
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STATE SNAPSHOT | ILLINOIS
Chicago’s Misguided New Post-Foreclosure
Tenant Protection Ordinance
BY: BLAKE A. STRAUTINS, ESQ.
MANAGING PARTNER, BSTRAUTINS@KLUEVERLAWGROUP.COM
DANIEL J. MAY, ESQ.
SENIOR ASSOCIATE, DMAY@KLUEVERLAWGROUP.COM
POOJA DOSI, ESQ., ASSOCIATE, PDOSI@KLUEVERLAWGROUP.COM
KLUEVER LAW GROUP

E

NACTED UNDER the guise of encouraging neighborhood stability by keeping properties
from being vacant, Chicago’s new post-foreclosure rent protection ordinance effectively
does the opposite. Instead of promoting continued, stable tenancy, it gives existing tenants
10,600 reasons to vacate foreclosed rental properties while simultaneously creating
compliance issues for investors. With foreclosure sales set to resume in Cook County any day now,
this change in the law will undoubtedly increase the number of bank-owned properties in Chicago.

16
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STATE SNAPSHOT | ILLINOIS
These two defining characteristics of New KCRO will almost certainly lead
to an influx of both bank-owned REO properties in the city and the number
of lawsuits filed against them arising from purported non-compliance with
the ordinance. Industry participants are well-advised to be cognizant of this
change in the law and update their procedures for REO properties.

NEW KCRO

On July 21, 2021, the Chicago City Council repealed
the Protecting Tenants in Foreclosed Rental Properties Ordinance, commonly known as the Keep Chicago Renting Ordinance (“Old KCRO”), and replaced it
with a new ordinance that officially adopted its predecessor’s more-recognized nickname (“New KCRO”).1
As discussed in the Summer 2021 issue of ALFN
ANGLE, the Chicago City Council took this action
in response to the Illinois Appellate Court’s holding
that Old KCRO violated the Illinois Rent Control Preemption Act by capping renewal leases at 102% of the
tenant’s current rent in Rivera v. Bank of New York Mellon, 2021 IL App (1st) 192188.2
Old KCRO was intended to prevent occupied buildings from becoming vacant after foreclosure and did
so by obligating REO owners to either renew the
tenant’s lease at a tenant-friendly rate (the carrot) or
pay the tenant $10,600 in relocation assistance (the
stick). New KCRO effectively removes the carrot but
keeps the stick. Before, REO owners could elect between the lease extension or relocation assistance of
$10,600. But now, New KCRO grants that power to
tenants, who can simply choose the relocation assistance every time.3
New KCRO differs from Old KCRO in a few other
important respects, most notably by creating an amorphous “good faith” standard the parties must meet
during lease renewal negotiations in lieu of simply imposing the fixed 2% rental increase.4 New KCRO also
1
2
3
4
5
6

requires that the notice to tenants now be provided in
nine languages (as opposed to four under Old KCRO)
and modifies the contents of that notice to reflect the
tenant’s absolute right to payment of the relocation assistance.5 In what is clearly an effort to throw the REO
industry a bone, New KCRO also extends the deadline
to register the foreclosed property from ten days to
thirty days and eliminates the $250 registration fee.6
WHAT IT MEANS

If Old KCRO was bad, New KCRO is worse. Before,
buyers of foreclosed properties could objectively determine whether they complied with the ordinance; now,
the good faith standard imposed under New KCRO
creates exposure for investors where none previously
existed. New KCRO also creates a strong incentive for
tenants to abandon foreclosed rental properties rather
than renewing their lease by granting them an absolute
right to payment of the $10,600 relocation assistance.
These two defining characteristics of New KCRO will
almost certainly lead to an influx of both bank-owned
REO properties in the city and the number of lawsuits
filed against them arising from purported non-compliance with the ordinance. Industry participants are
well-advised to be cognizant of this change in the
law and update their procedures for REO properties.
The updated forms promulgated by the City of Chicago in connection with New KCRO can be obtained
at https://www.chicago.gov/city/en/depts/doh/provdrs/
renters/svcs/keep-chicago-renting.html.

Chicago Municipal Code § 5-14-010, et seq.
“Illinois Court Rules Chicago Post-Foreclosure Eviction Protection Ordinance Unconstitutional,” ALFN Angle, Vol. 8, Issue 3 (2021)
Chicago Municipal Code § 5-14-050.
Chicago Municipal Code § 5-14-035.
Chicago Municipal Code § 5-14-040.
Chicago Municipal Code § 5-14-060.
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Appeals Court of MA Reviews Preclusion
and Res Judicata in a Foreclosure Action
BY: DEBORAH M. GALLO, ESQ.
COMPLIANCE ATTORNEY, FRIEDMAN VARTOLO, LLP
DGALLO@FRIEDMANVARTOLO.COM

I

N THE RECENT case of Reginald Hall & another V. Federal Nation Mortgage Association,
Appeals Court of Massachusetts, October 1, 2021, 2021 WL 4483742, the plaintiff appealed
from the judgment dismissing their complaint on res judicata grounds, as well as from the order
denying their motion to reconsider. The Appellate Court affirmed the decision.

The plaintiffs bought a property located at 52 Ash
Street, New Bedford in 2004, with the proceeds of
a loan from Santander Bank, N.A. (FKA Sovereign
Bank). The note and mortgage subsequently passed
to the Federal National Mortgage Association, with
Santander continuing to act as administrator as Fannie Mae’s agent. The plaintiffs stopped making payments on the note. This caused Santander to send a
notice of default on August 13, 2013. The plaintiffs
then filed an action against Santander in the Superior
Court seeking a declaratory judgment that Santander
did not have authority to foreclose.
While the Superior Court action was pending,
Santander conducted a public foreclosure auction. The
winning bid was assigned to Fannie Mae, which then
took title pursuant to a foreclosure deed. Judgment
entered in the Superior Court in Santander’s favor on
May 26, 2015. That foreclosure judgment was affirmed
on appeal by a panel of this court. Hall v. Santander,
N.A., 89 Mass. App. Ct. 1134 (2016). The plaintiffs acknowledge that the foreclosure judgment became final
in 2015.
In 2015, Fannie Mae filed a summary process action
in the Housing Court seeking possession of the property and to evict the plaintiffs (summary process action). Judgment entered in Fannie Mae’s favor in 2017.
The plaintiffs did not appeal that judgment, and they
acknowledged that it has become final.
The complaint underlying the current appeal was
18
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filed by the plaintiffs in Housing Court on November 2, 2017 (second Housing Court action). The complaint alleged violation of the Fair Housing Act, 42
U.S.C. §§ 3605 & 3617, breach of contract, fraud,
and violation of G. L. c. 93A. As relief, the plaintiffs
sought to have the court enjoin the defendants from
evicting the plaintiffs from the property, enjoin the
defendants from selling the property to anyone other than the plaintiffs, order that ownership of the
property revert to the plaintiffs, and order the defendants to act upon the plaintiffs’ loan modification
applications nunc pro tunc. The plaintiffs also sought
$1 million in compensatory damages and $5 million
in punitive damages. After a hearing, the Housing
Court judge allowed the defendants’ motion to dismiss on the ground that the claims were barred by
the doctrine of res judicata.
The question on appeal was as follows: Are the claims
they have asserted in the second Housing Court action are barred by either the prohibition on collateral
attacks of prior judgments, or by the doctrine of res
judicata, or both.
The prohibition on collateral attacks prevents litigants from attempting to undermine one court’s ruling in a different court. See Commonwealth v. Wallace, 431 Mass. 705, 707 (2000) (“defendant improperly challenge[d] the validity of the [Superior Court]
injunction in his motion to dismiss the [District
Court] contempt proceeding”. Except in a few limit-
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ed circumstances, collateral attacks are prohibited
because they “substantially impair[ ]” “the finality
of judgments.” Cohen v. Cohen, 470 Mass. 708, 717
(2015), quoting Harker v. Holyoke, 390 Mass. 555, 558
(1983). If the Court were to permit these actions, the
finality of judgments would be substantially impaired.
This would not be in the best interests of litigants or
the public.
Claim preclusion and res judicata prevent relitigation of an issue determined in an earlier action where
the same issue arises in a later action, based on a different claim, between the same parties or their privies.
Before precluding a party from relitigating an issue, a
court must determine that (1) there was a final judgment on the merits in the prior adjudication; (2) the
party against whom preclusion is asserted was a party
(or in privity with a party) to the prior adjudication;
and (3) the issue in the prior adjudication was identical to the issue in the current adjudication. Additionally, the issue decided in the prior adjudication must
have been essential to the earlier judgment. Issue preclusion can be used only to prevent relitigation of issues actually litigated in the prior action” (quotations
and citations omitted). Kobrin, supra at 843-844.

As to the case herein, the Court applied the 3 steps
above – as to (1), there was no dispute that the judgment was filed. As to (2), there is no dispute that the
plaintiffs and Santander were parties in both the foreclosure action and the Second Housing Court action.
Finally, (3) was applied - claims that Santander did
not have authority to foreclose on the property were
encompassed by the Superior Court action, which specifically sought a declaration to that effect. In addition, claims relating to (1) Santander’s alleged refusal
to modify or refinance the loan, (2) Santander’s alleged
representations on which the plaintiffs allegedly relied to stop making timely payments on the loan, and
(3) alleged discrimination against the plaintiffs due
to their race given the historic nature of their home
(which was associated with the underground railroad), were all based on acts or events preceding the
Superior Court action and on facts that were known
or knowable to the plaintiffs at that time. Thus, all the
claims could have been brought by the plaintiffs in the
Superior Court action.
The Appellate Court affirmed the judgment dismissing the plaintiffs’ complaint and the order denying the
plaintiffs’ motion for reconsideration.
A L F N A N G L E // VO L. 8 IS S U E 4
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The Collection of Some Fees may be Violation
of the Maryland Consumer Debt Collection Act
Maryland Court of Appeals Holds that Mortgage Lenders, Servicers, and
Assignees Prohibited from Collecting Certain Fees Under Usury Law
BY: BRADLEY M. HARRIS, ESQ.
ASSOCIATE ATTORNEY, ROSENBERG & ASSOCIATES, LLC
BRADLEY.HARRIS@ROSENBERG-ASSOC.COM

T

HE MARYLAND COURT OF APPEALS has recently issued a ruling finding that assignees
of mortgage loans and their servicers, in addition to the originators of those loans, are
subject to a Maryland usury law prohibiting lenders from charging, among other things,
a fee for a visual inspection of real property, and that attempts to collect such fees may
constitute a violation of the Maryland Consumer Debt Collection Act. Nationstar Mortg. LLC v.
Kemp, No. 43, September Term, 2020 (Aug. 27, 2021).

The respondent borrower obtained a residential mortgage loan secured by a deed of trust on her home from
Countrywide Home Loans, Inc, which later assigned
her loan to the Federal National Mortgage Association
(“FNMA”). After having defaulted on the loan, the borrower entered into a loan modification agreement with
FNMA and its loan servicer. After the default, FNMA
assessed the borrower fees for drive-by inspections of
the real property and capitalized those fees into the
mortgage debt as part of the modification agreement.
The borrower filed a complaint in the Circuit Court
for Montgomery County, Maryland alleging, among
other things, violations of Maryland’s Usury Law and
the Maryland Consumer Debt Collection Act (“MCDCA”). The trial court dismissed the claim, and the
borrower appealed.
The Maryland Usury Law, as codified at Md. Code,
Comm. Law § 12-121, prohibits lenders from imposing
fees for visual inspections of real property, with some
exceptions. Originally enacted in 1986 on the recommendation of the Governor’s Task Force on Real Property Closing Costs, CL § 12-121 was aimed at reducing
closing costs for sales of real property in the state.
In a 1997 case, Taylor v. Friedman, 344 Md. 572,
the Maryland Court of Appeals determined that al20
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though CL § 12-121 may have been initially intended
to curb closing costs, the inspection fee prohibition is
not confined solely to the origination of the loan, and
applies to fees for post-default, visual inspections of a
property made to ascertain its condition.
At issue, in this case, is the definition of “lender” in
the CL § 12-121, and whether the prohibition applies
not only to loan originators, but also to assignees and
their servicers as well. FNMA argued that because the
definitions section of the Usury law defines a “lender” as
“a person who makes a loan under this subtitle,” its plain
language dictates that it applies only to loan originators,
and not to subsequent assignees or their servicers.
The Court rejected FNMA’s argument, noting that
the “lender” definition was first added in 1975, when
the Usury Law was re-codified as part of a code revision into the then-new Commercial Law Article, and
that prior to 1975, a common- law rule, long applied
to assigned mortgages in Maryland, provided that if
the originator of a mortgage loan assigns the loan, the
assignee succeeds to the same rights and obligations
under the loan agreement as its assignor. Thus, an
assignee would not acquire any greater right to assess
property inspection fees against a borrower than the
originator had.
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The Maryland Usury Law, as codified at Md. Code, Comm. Law §
12-121, prohibits lenders from imposing fees for visual inspections of
real property, with some exceptions.
The Court held that because the code revision
was “designed to clarify, but not change, the existing
law,” this common- law rule was unaffected by the
addition of the “lender” definition, and that the term
“lender” includes assignees who hold an outstanding
loan. As such, both assignees and loan servicers are
prohibited from imposing property inspection fees,
as defined by the Usuary Law, and that the borrower
adequately pled a cause of action based on a violation
of CL § 12-121.
Once the Court determined that the imposition of
inspection fees by assignees and loan servicers constitutes a violation of CL § 12-121, the next issue became
whether it was also a violation of the MCDCA prohibition, codified at Md. Code, Comm. Law § 14-202(8),
which provides, in pertinent part, that a “[d]ebt collector may not…[c]laim, attempt, or threaten to enforce a
right with knowledge that the right does not exist.”
First, the Court interpreted the prohibition in CL §
14-202(8) broadly, rejecting the argument that it was
limited only to “methods” of debt collection, and holding that a plaintiff may invoke subsection (8) “when

the amount claimed by the debt collector includes
sums that the debt collector, to its knowledge, did not
have the right to collect.”
Second, the Court rejected FNMA’s argument that if
the law is “unclear” and there is a “potentially...meritorious” argument in the collector’s favor,” that the
knowledge element of CL § 14-202(8) could not be met.
The Court disagreed, holding that the question whether a debt collector acted recklessly is a question of fact,
to be determined in light of the particular circumstances, and that the borrower had adequately pled the elements of a cause of action under CL §14-202(8).
Accordingly, the Maryland Court of Appeals reversed the trial court’s ruling and remanded the case
for further proceedings consistent with its opinion.
While it remains to be seen whether the borrower
here will ultimately prevail in the trial court on her
claims under the Usury Law and/or the MCDCA, it
is clear that loan originators, subsequent assignees,
and their servicers are clearly prohibited from assessing fees on borrowers for drive-by, visual property inspections in Maryland.
A L F N A N G L E // VO L. 8 IS S U E 4
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NY Appellate Court Finds Failure to Comply with RPAPL
1304 When Mailing of the 90-Day Notice Jointly Addressed
to Two or More Borrowers in a Single Envelope
BY: DEBORAH M. GALLO, ESQ.
COMPLIANCE ATTORNEY, FRIEDMAN VARTOLO, LLP
DGALLO@FRIEDMANVARTOLO.COM

A

RECENT APPEAL presented an issue of first impression before this Court as to whether
a plaintiff in a foreclosure action may satisfy the requirements of RPAPL 1304 by mailing
a 90-day notice jointly addressed to two or more borrowers. In Wells Fargo Bank, N.A. v.
Yapkowitz decided September 29, 2021, the Court held that this practice was insufficient
to satisfy the requirements of RPAPL 1304, and that the plaintiff is required to mail a 90-day notice
addressed to each borrower in separate envelopes as a condition precedent to commencing the
foreclosure action.
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On or about January 1, 2009, the defendants defaulted on their mortgage payments. On January 22, 2009,
Wilshire Credit Corporation mailed separate 30-day
notices of default to each of the defendants. The 30day notices advised each of the defendants that they
were obligated to pay the sum of $6,189.30 by February 26, 2009, and that the failure to make payment
by that date could result in acceleration of the entire
indebtedness of the loan and the commencement of
a foreclosure action. The file was then service transferred several times, Wilshire to BAC Home Loans
Servicing, LP.; from BAC to Bank of America, N.A.;
BANA to Nationstar Mortgage, LLC. Argent assigned
the mortgage to the plaintiff.
The plaintiff commenced this foreclosure action
against the defendants. In their answer, the defendants asserted affirmative defenses. In June 2017, the
plaintiff moved for summary judgment on the complaint. In support of the motion, the plaintiff submitted a copy of a 90-day notice pursuant to RPAPL 1304
sent by BANA via certified and first-class mail to the
defendants’ address, and a certified mail receipt for
the 90-day notice signed for by “F. Yapkowitz.” The
90-day notice was jointly addressed to both of the
defendants. The plaintiff also submitted an affidavit
from Edward Hyne, a litigation resolution analyst for
Nationstar. Hyne’s affidavit affirmed that Nationstar’s
business records, which incorporated the records of
the prior loan servicer, BANA, reflected that “90-day
pre-foreclosure notices . . . were sent, via certified and
first class mail, to Defendants,” that “each 90-Day Notice was sent in a separate envelope from any other
mailing,” and that “F. Yapkowitz” “signed for and accepted the delivery of the . . . 90-Day Notice.” Hyne
also indicated that “each 90-Day Notice listed in the
upper left-hand corner the name of the recipients (the
Borrowers), the recipient’s address . . . and the specific
Mortgage Loan number.” In opposition to the plaintiff’s motion, the defendants submitted, an affidavit
from both of them, that “[n]either of us remembers
receiving and reading any 90-day notice of default,”
or “whether the 90-day notice . . . addressed to both
of us, . . . and signed for by Fred [Yapkowitz,] . . . was

ever shown to Elaine [Yapkowitz].” The defendants’ attorney argued, that the plaintiff failed to establish its
strict compliance with RPAPL 1304, a condition precedent to the commencement of the foreclosure action,
since the 90-day notice submitted by the plaintiff was
addressed to both defendants jointly, and the plaintiff
only presented a certified mail receipt signed by “F.
Yapkowitz.” Thus, the defendants’ attorney asserted
that apparently “only one 90-day notice was mailed,
rather than single notices addressed to each of the
defendants individually and in separate envelopes,
as required by RPAPL 1304.” On September 26, 2017,
the Supreme Court denied the plaintiff’s motion and
found that the plaintiff failed to establish its prima
facie entitlement to judgment as a matter of law by
relying on the affidavit of Hyne, who had no personal
knowledge of the mailing of the 90-day notice, and
relied on inadmissible hearsay. At a pretrial conference on February 7, 2018, the parties stipulated to
the submission of papers in lieu of testimony on the
issue of whether the plaintiff complied with RPAPL
1304. Thereafter, the plaintiff submitted, an affidavit
from Jamie Turner, assistant vice president of BANA,
the former loan servicer. Turner attested that BANA’s
business records reflected that “BANA sent 90-day
pre-foreclosure notices . . . via certified and first class
mail to Defendants . . . in accordance with BANA’s
established and routinely followed business practices
and procedures designed to ensure that documents
are properly addressed and mailed,” and that the 90day notice was signed for by “F. Yapkowitz.” Turner
added that “each 90-Day Notice listed in the upper
left-hand corner the names of the recipients (Defendants), the recipients’ mailing address . . . and the specific Mortgage Loan number.”
By decision dated May 21, 2018, the Supreme Court
determined, that “Turner possesse[d] the requisite
knowledge of BANA’s standard office practices and
procedures to attest that BANA properly sent the 1304
Notice and . . . substantiate[d] the mailing with documentary proof” (Wells Fargo Bank, N.A. v Yapkowitz, 59 Misc 3d 1227[A], 2018 NY Slip Op 50726[U],
[Sup Ct, Rockland County]). Nevertheless, the court
A L F N A N G L E // VO L. 8 IS S U E 4
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An RPAPL 1304 notice is a notice pursuant to the Home Equity Theft
Prevention Act (Real Property Law § 265-a), “the underlying purpose of
which is ‘to afford greater protections to homeowners confronted with
foreclosure’”. Since RPAPL 1304 notice must be sent at least 90 days prior
to the commencement of an anticipated foreclosure action, its manifest
purpose is to aid the homeowner in an attempt to avoid litigation.
determined that the plaintiff failed to establish its
strict compliance with RPAPL 1304, which “requires
a separate notice to each borrower in a separate envelope” (Wells Fargo Bank, N.A. v Yapkowitz, 59 Misc
3d 1227[A], 2018 NY Slip Op 50726[U], and thus, the
foreclosure action must be dismissed. The court rejected the plaintiff’s contention that it could be presumed
that Fred J. Yapkowitz informed his wife, Elaine M.
Yapkowitz, of his receipt of the RPAPL 1304 notice,
since the lender cannot “shift[ ] its responsibility to
provide the 1304 Notice to both borrowers from itself . . . [to] the borrower who signed for the certified
mailing or opened the first-class mailing” (Wells Fargo Bank, N.A. v Yapkowitz, 59 Misc 3d 1227[A], 2018
NY Slip Op 50726[U].
The plaintiff moved pursuant to CPLR 4404(b) to
set aside the decision. On July 23, 2018, the Supreme
Court denied the plaintiff’s motion. In a judgment
dated July 23, 2018, upon the decision, the Supreme
Court dismissed the complaint insofar as asserted
against the defendants based upon the plaintiff’s failure to establish its strict compliance with RPAPL 1304.
The plaintiff appealed from (1) the order dated September 26, 2017; (2) the decision dated May 21, 2018;
(3) the order dated July 23, 2018; and (4) the judgment
dated July 23, 2018. The appeals from the orders dated
September 26, 2017, and July 23, 2018, must be dismissed because the right of direct appeal therefrom
terminated with the entry of the judgment.
An RPAPL 1304 notice is a notice pursuant to the
Home Equity Theft Prevention Act (Real Property
Law § 265-a), “the underlying purpose of which is ‘to
afford greater protections to homeowners confronted
24
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with foreclosure’”. Since RPAPL 1304 notice must be
sent at least 90 days prior to the commencement of an
anticipated foreclosure action, its manifest purpose is
to aid the homeowner in an attempt to avoid litigation. Strict compliance with RPAPL 1304 notice to the
borrower or borrowers is a condition precedent to the
commencement of a foreclosure action and the plaintiff has the burden of establishing satisfaction of this
condition (Aurora Loan Servs., LLC v Weisblum, 85
AD3d at 106). The statute requires, that (1) the 90-day
notice be sent by registered or certified mail, and also
by first-class mail, to both (a) “the last known address
of the borrower” and (b) “the residence that is the subject of the mortgage”; and that (2) “[t]he notices required by this section” be sent “in a separate envelope
from any other mailing or notice” (RPAPL 1304[2]).
In Aurora Loan Servs., LLC v Weisblum (85 AD3d
95), the Appellate Court addressed the issue of whether each of the married borrowers was entitled to a 90day notice pursuant to RPAPL 1304. In that case, the
plaintiff addressed the 90-day notice to only one of
the two individuals who agreed to pay the amounts
due under a consolidated note. The Court determined
that since each of those individuals was a “borrower” (Aurora Loan Servs., LLC v Weisblum, 85 AD3d at
105) each was “entitled to receive notice 90 days prior
to commencement of the action”. The Court rejected
that contention that failure to serve the 90 days was
inconsequential because the spouse would notify the
other, holding that the purpose of RPAPL 1304 was
to provide notice to the borrowers prior to the commencement of the foreclosure action “in an attempt
to avoid litigation” Moreover, this Court determined
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that the failure to send a RPAPL 1304 notice to each
of the borrowers was not a “minor irregularity” that
could be disregarded in the absence of prejudice, but
rather “the condition sought to be disregarded [by the
plaintiff] is a mandatory condition precedent.”
While it was apparent from this Court’s decision in
Weisblum that each borrower is entitled to be sent notice at least 90 days prior to the commencement of
the foreclosure action pursuant to RPAPL 1304, no
appellate court in New York had determined whether each borrower is entitled to receive an individually
addressed 90-day notice in a separate envelope from
a 90-day notice sent to the other borrower(s). The
issue has been addressed by the Supreme Court in
several decisions, there is some disagreement among
those decisions as to whether RPAPL 1304 requires a
separate 90-day notice to be mailed to each borrower. In U.S. Bank Natl. Assn. v Diaz (2018 NY Slip Op
30436[U] [Sup Ct, Queens County]), the plaintiff’s
submissions indicated that only one 90-day notice,
addressed to both of the defendant borrowers, was
mailed to them. The Supreme Court determined
that such notice was insufficient to establish “proper service of the RPAPL 1304 notice on each of the
borrowers”. Similarly, in Deutsche Bank Natl. Trust

Co. v Jimenez(62 Misc 3d 811, 812 [Sup Ct, Suffolk
County]), the Supreme Court determined that a single
“joint notice” sent to two borrowers was insufficient
to satisfy the requirements of RPAPL 1304 . In that
case, the Supreme Court noted that RPAPL 1304(1)
was amended to add a plural reference to “borrowers”
with respect to the commencement of a foreclosure
action, whereas RPAPL 1304(2) continued to refer to
a “borrower” in the singular with respect to mailing
requirements, reflecting a recognition that “there is
often more than one borrower/defendant” (Deutsche
Bank Natl. Trust Co. v Jimenez, 62 Misc 3d at 828),
but that “each borrower” must individually receive
the RPAPL 1304 notice. Further, in HSBC Bank, USA
N.A. v Patricola (62 Misc 3d 1209[A], 2019 NY Slip
Op 50076[U] [Sup Ct, Suffolk County]), the Supreme
Court again determined that each borrower is entitled
to a separate RPAPL 1304 notice, since it would be improper for the court to essentially rewrite the statute
to substitute “borrowers” in the plural for “borrower”
in the singular under RPAPL 1304(2). Likewise, in
HSBC Bank USA v Hoffman (2019 WL 7559637, 2019
NY Misc LEXIS 6193, [Sup Ct, Westchester County]),
the Supreme Court reiterated the principle that “not
mailing notices to individual borrowers violates the
A L F N A N G L E // VO L. 8 IS S U E 4
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mailing requirements of RPAPL § 1304.” However, in
Hudson City Sav. Bank, FSB v D’Ancona (2017 NY Slip
Op 31917[U], [Sup Ct, Suffolk County]), the Supreme
Court determined that the mere fact that 90-day notices “were addressed to both borrowers” in a single
mailing “does not violate the requirements of [RPAPL 1304]” since the mailing was signed for by one of
the borrowers and “the post office does not require
two signatures to serve such documents”. Similarly,
in HSBC Bank USA, N.A. v Schneider (2020 NY Slip
Op 30182[U] [Sup Ct, Suffolk County]), the Supreme
Court, while determining that the plaintiff failed to
establish, prima facie, its mailing of a RPAPL 1304 notice, stated in dicta that there was no basis to find “the
notice is facially defective just because [the borrowers] are listed jointly as addressees” (HSBC Bank USA,
N.A. v Schneider, 2020 NY Slip Op 30182[U], *3).
In this case, the Court held that the mailing of a 90-

day notice jointly addressed to two or more borrowers
in a single envelope is not sufficient to satisfy the requirements of RPAPL 1304, and that the plaintiff must
separately mail a 90-day notice to each borrower as
a condition precedent to commencing the foreclosure
action. RPAPL 1304(1) provides that giving “notice to
the borrower,” in the singular, at least 90 days prior to
the commencement of the foreclosure action, is a prerequisite to commencement of the action “against the
borrower, or borrowers”. By contrast, RPAPL 1304(2),
which sets forth the mailing requirements for the 90day notice, contains no reference to “borrowers” in
the plural. RPAPL 1304(2) requires the 90-day notice
to be sent by registered or certified mail, and also by
first-class mail, to both (1) “the last known address of
the borrower” and (2) “the residence that is the subject of the mortgage” (id.). Further, RPAPL 1304(2)
provides that “[t]he notices required by this section
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shall be sent . . . in a separate envelope from any other
mailing or notice.” While mailing a notice jointly addressed to multiple borrowers at the property which is
the subject of the mortgage would clearly be sufficient
to satisfy the requirement of sending the 90-day notice to “the residence that is the subject of the mortgage” such mailing would not also satisfy the separate
requirement under RPAPL1304(2) to mail “[t]he notices required by this section . . . to the last known address of the borrower” (and to mail each such notice
in a separate envelope from any other required notice).
Further, had the Legislature intended the mailing of
a notice jointly addressed to two or more borrowers to
satisfy the requirements of RPAPL 1304(2), it would
have stated, as it did in RPAPL 1304(1) with regard
to the commencement of a foreclosure action, that
the 90-day notice must be mailed to “the last known
address of the borrower or borrowers.” Ideally, when
one of the borrowers receives a 90-day notice jointly
addressed to two or more borrowers, he or she will
inform the other borrower(s). However, this ideal scenario clearly will not always occur, and even a matter
as urgently pressing as the receipt of a 90- day notice
of foreclosure proceedings might not be communicated if, for instance, there is a breakdown of communi-

cation between the borrowers. Since the Legislature
imposed strict mailing requirements aimed at ensuring notice and documenting the delivery of the 90-day
notice, it would be difficult to imagine why the Legislature would not also require the simple measure of
separately addressing a 90-day notice to each of the
borrowers. To permit a single notice jointly addressed
to two or more borrowers and mailed in a single envelope to serve in lieu of a separately mailed notice
to each borrower would transform the requisite standard of compliance from “strict compliance” to “substantial compliance.”
In the matter at hand, it was undisputed that the
90-day notice to each of the borrowers was sent in the
same envelope; thus, the Appellate Court found that
the plaintiff failed to establish its compliance with RPAPL 1304, a condition precedent to the commencement
of the action. Accordingly, the Supreme Court properly
denied the plaintiff’s motion for summary judgment on
the complaint and properly dismissed the complaint.
Thus, appeals from the decision and the orders were
dismissed, and the judgment was affirmed.
Banks and servicers should be guided accordingly
when reviewing their internal processes regarding the
90-day notice mandated under RPAP 1304.
A L F N A N G L E // VO L. 8 IS S U E 4
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Danger of Dismissal in New York:
Courts Resume Strict Enforcement of Deadlines
BY: STEPHEN J. VARGAS, ESQ.
SUPERVISING ATTORNEY, GROSS POLOWY
SVARGAS@GROSSPOLOWY.COM

D

URING THE COVID-19 PANDEMIC, residential mortgage foreclosure actions in federal
and state courts in New York lay dormant for extended periods of time due to the federal
government agency moratorium, federal and state statutory moratoria, and court staffing
limitations. As such, a foreclosing party was not penalized for inactivity for much of 2020,
particularly if the court was aware a mortgage loan was government-backed. However, for nongovernment-backed loans, the courts began to impose deadlines after the stay imposed by the New
York COVID-19 Emergency Eviction & Foreclosure Prevention Act of 2020 expired on February 28,
2021. For federally-backed loans, the courts imposed and resumed enforcement of deadlines after
the federal foreclosure moratorium expired on July 31, 2021.
The courts are utilizing every available legal tool – including dismissal of a complaint and curtailment of
contractual interest - to compel deadline compliance,
particularly where a foreclosing party proffers it is
unable to proceed with foreclosure due to an internal
COVD-19 pandemic or loss mitigation-related “hold”
after the termination of applicable moratoria. New York
courts are well aware that the continuation of a residential mortgage foreclosure is not impeded by a federal
or state moratorium unless a mortgagor filed a Hardship Declaration in accordance with the Foreclosure
Prevention Act, and expect the foreclosing party will
resume foreclosure activity after the lengthy period of
idleness due to the national and state health emergency.
Compliance with court deadlines will be crucial to obtaining a judgment of foreclosure, conducting the sale,
optimizing timeline management, and avoiding dismissals, costly re-starts, and the statute of limitations.
In New York State Court, deadlines exist by virtue
of court orders and statutes. Every court has the inherent power to control the disposition of the cases
on its docket with economy of time and effort for itself,

for counsel, and for litigants1, including by issuing orders that create deadlines to take certain actions to
prosecute the case. For example, if the court issues an
order that sets a deadline to file a motion and the foreclosing party violates the order without a reasonable
excuse, the court is authorized to dismiss the complaint.2 A court also has discretion to bar a foreclosing
party from recovering contractual interest if it engages in wrongful conduct, including an unexplainable
lengthy delay in prosecuting the foreclosure.3
Courts have statutes at their disposal to compel litigants to meet deadlines or face adverse action, including mandatory dismissal. In an uncontested foreclosure,
CPLR §3215(c) requires that a foreclosing party make
a motion for a default judgment and order of reference
within one year from when the defendants’ time to answer expired or the termination of the CPLR §3408 settlement conference mediation phase, whichever is later.
The court or defendant can seek dismissal under this
rule, and dismissal is mandatory (rather than discretionary) unless the foreclosing party shows “sufficient
cause” why the action should not be dismissed.

1 Landis v. N. Am. Co., 299 U.S. 248, 254-255 (1936)
2 HSBC Bank USA v. Josephs-Bird (2d Dept. 2017)
3 Citicorp. Trust Bank, FSB v. Vidaurre-Gilles (2d Dept. 2017); BAC Home Loans Servicing LP v. Jackson (2d Dept. 2018)

28

A L F N A N G L E // VO L. 8 IS S U E 4

STATE SNAPSHOT | NEW YORK
In a contested action, CPLR §3216 grants the court
or defendant the right to demand the foreclosing party
resume prosecution of an action if more than one year
elapsed since the defendant answered the complaint.
To comply with the rule, the foreclosing party must
file a note of issue or motion for summary judgment
within ninety days from when a written demand under this rule is served by the court or defendant via
certified or registered mail. If the foreclosing party
does not comply with the rule or demonstrate a justifiable excuse for the omission and potentially meritorious cause of action, then dismissal is required.4
With respect to showing sufficient cause under
CPLR §3215(c) or a reasonable excuse under CPLR
§3216 to avert dismissal, a foreclosing party can
rely on, inter alia, the 11 U.S.C. §362(a) automatic tolling created when a debtor filed a petition in
bankruptcy5 or the stays set forth in the Coronavirus Aid, Relief, and Economic Security Act and NY
COVID-19 Emergency Eviction & Foreclosure Prevention Act of 2020. However, the courts generally
do not consider loss mitigation review or settlement
negotiations as “sufficient cause” to avoid dismissal.6 Courts also rejected arguments that the time to
comply with statutory deadlines should be tolled by
Federal Emergency Management Agency (“FEMA”)
disaster declarations.7 The courts also do not consider a substitution of counsel as an excuse for delay.8
Based on the courts’ repudiation of these purported
bases to extend the time to comply with the statutes, a self-imposed foreclosure moratorium due to
the COVID-19 pandemic in contravention of a court
order or rule will not obviate any judicial mandate to
prosecute the foreclosure.
Federal courts can dismiss a complaint in accordance with Fed. R. Civ. P. §41(b) if the foreclosing
party engaged in a “pattern of dilatory conduct” or if
“an action [lay] dormant with no significant activity
to move it.”9 The foreclosing party is typically afford-

ed the opportunity to show cause why dismissal is
not warranted by addressing the following factors:
(1) the duration of the foreclosing party’s failures; (2)
whether the foreclosing party had received notice that
further delay would result in dismissal; (3) whether
defendant is likely to be prejudiced by further delay;
(4) whether the district judge has carefully balanced
the need to alleviate court calendar congestion and
a party’s right to due process; and (5) whether the
court has assessed the efficacy of lesser sanctions.10
Although there is scant federal decisional law in the
foreclosure context concerning whether loss mitigation review delays or a self-imposed foreclosure moratorium constitute dilatory conduct, federal courts in
28 U.S.C. §1332(a)(1) diversity jurisdiction actions
such as a residential mortgage foreclosure often look
to state case law to determine issues in the case and
the New York State law holding that loss mitigation
and a self-imposed moratorium are insufficient to excuse a delay could persuade the federal courts.
There are several best practices to ensure compliance with an existing or prospective court deadline.
First, all COVID-19-related internal holds must be
terminated as soon as practicable because there is
no legal basis for such a hold. Second, any forbearance or loss mitigation review should be expedited
to ensure the foreclosing party or its servicer does
not continue to foreclose while simultaneously
considering the mortgagor’s application for a loan
modification or other foreclosure avoidance option,
which would constitute a violation of the Consumer Finance Protection Bureau “dual tracking” rules.
Third, document execution must be prioritized so
that any motion filing is supported by the required
affidavit. If these steps are taken, then a foreclosing
party should be able to adhere to all court deadlines
and prevent controllable delay, dismissal, interest
tolling, and any other adverse event.

4 HSBC Bank USA, N.A. v. Izzo (2d Dept. 2019)
5 Lubonty v. U.S. Bank N.A. (2019)
6 U.S. Bank N.A. v. Moster (2d Dept. 2021); Federal National Mortgage Association v. Dauphin (2d Dept. 2021); Countrywide Home Loans, Inc. v. Vittorio (2d Dept. 2019)
7 U.S. Bank N.A. v. Davis (2d Dept. 2021); BAC Home Loans Servicing, LP v. Betram (2d Dept. 2019)
8 Bank of America N.A. v. Rahl (3d Dept. 2019)
9 Lyell Theatre Corp. v. Loews Corp. (2d Cir. 1982)
10 Peart v. City of New York (2d Cir. 1993)
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Defining Evidentiary Standard
BY: DEBORAH M. GALLO, ESQ.
COMPLIANCE ATTORNEY, FRIEDMAN VARTOLO, LLP
DGALLO@FRIEDMANVARTOLO.COM

I

N WILMINGTON SAVINGS FUND SOCY., FSB v. McLaughlin, Slip Opinion 04576 (Appellate
Division 2nd Dept 2021), the judgment of foreclosure and sale was reversed, branches of the
plaintiffs motion which were for summary judgment on the complaint as asserted against the
defendants Michael McLaughlin and Rosemarie McLaughlin, to strike those defendants’ answer,
and for an order of reference was denied, the plaintiff’s motion to confirm the referee’s report and
for a judgment of foreclosure and sale denied, and the order entered June 8, 2018, were modified.
On August 5, 2008, the defendant Michael McLaughlin executed a promissory note in the sum of $417,000
in favor of Bank of America, N.A.
The note was secured by a mortgage executed by
Michael McLaughlin and the defendant Rosemarie
McLaughlin. The plaintiff commenced an action to
foreclose the mortgage alleging that the mortgage was
assigned to it and that it was the holder of the note
and mortgage.

judgment of foreclosure and sale. The court granted the plaintiff’s motion for Judgment of foreclosure
and sale. The defendants appealed.
“In order to establish prima facie entitlement to
judgment as a matter of law in a foreclosure action, a
plaintiff must submit the mortgage and unpaid note,
along with evidence of the default” (Zarabi v Movahedian, 136 A.D.3d 895, 895). A plaintiff may establish
a default in payment by, inter alia, submitting an affi-

Appellate Court in this matter outlined the standard as needing the
records relied upon within the affidavit and/or attached to the affidavit
to substantiate the default.

The plaintiff moved for summary judgment, to
strike their answer, and for an order of reference. The
defendants opposed the motion, asserting, that they
did not default in making payment, and that Bank of
America erroneously deemed the account in default.
In an order entered June 8, 2018, the Supreme Court,
granted those branches of the plaintiff’s motion and
referred the matter to a referee to ascertain and compute the amount due to the plaintiff. The plaintiff
then moved to confirm the referee’s report and for a
30
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davit from “a person having [personal] knowledge of
the facts” (CPLR 3212[b]) or by submitting other evidence “in admissible form” (Viviane Etienne Med. Care,
P.C. v Country-Wide Ins. Co., 25 N.Y.3d 498, 507; see
Bank of N.Y. Mellon v Gordon, 171 A.D.3d 197, 208).
«Conclusory affidavits lacking a factual basis are
without evidentiary value» (U.S. Bank Trust. N.A. v
Vanterpool, 189 A.D.3d 1516, 1518).
The Appellate Court found that contrary to the
Supreme Court’s determination, the plaintiff failed
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to establish, prima facie, the defendants’ default in
payment by submitting the affidavit of Haley Pope,
the Foreclosure Manager for its loan servicer. Pope
did not specifically state that she had personal
knowledge of the defendants’ default in payment.
To the extent Pope relied on her review of business
records, she did not identify which records she relied on to assert a default in payment, or attach any
business records to her affidavit to substantiate the
alleged default in payment. Thus, the plaintiff failed
to meet its prima facie burden by relying on Pope’s
conclusory assertion that the defendants defaulted
in payment, which was not supported by a factual
basis (see id. at 1518; Deutsche Bank Natl. Trust Co. v

McGann, 183 A.D.3d 700, 702). Further, the affidavit
of Ilda Huzejrovic, another employee of the loan servicer, was not submitted on the plaintiff’s motion,
for summary judgment.
Accordingly, since the plaintiff failed to meet its
prima facie burden, the Supreme Court should have
denied those branches of its motion which were for
summary judgment on the complaint insofar as asserted against the defendants, to strike their answer,
and for an order of reference.
Appellate Court in this matter outlined the standard as needing the records relied upon within the
affidavit and/or attached to the affidavit to substantiate the default.
A L F N A N G L E // VO L. 8 IS S U E 4
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I

N RECENT CASE, Citibank, N.A. v. Yanling Wu, Supreme Court, Appellate Division, Second
Department NY, September 1, 2021, 2021 WL 3889872, 2021 NY Slip Op 04902, The
Appellate Court was asked to answer whether the Administrative Code of New York City
Section 20-490 license (“debt collection agency”) applied to the mortgage Plaintiff. Appeal by
defendants Yanling Wu and Perry Sing, in a mortgage foreclosure from an order for Judgment of
foreclosure and sale in Queens County, entered October 29, 2019.
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The decision reflects that the language of Administrative Code §
20–489(a) is ambiguous in the sense that it is unclear whether the
requirement that the “principal purpose” of the business be the
collection of debt is intended to apply to the entire, expanded definition
of “debt collection agency,” or only to the first part of the definition
pertaining to the collection of debts owed to another.
In 2016, plaintiff acquired the note after the defendants had allegedly defaulted in making payment and
commenced an action to foreclose the mortgage. The
defendant’s filed an answer with affirmative defenses
including lack of standing and that plaintiff alleged it
had obtained a license to act as a “debt collection agency” pursuant to Administrative Code Section 20-490.
In response the plaintiff filed a motion for summary
judgment and to strike defendant’s answer. Defendant
cross moved to dismiss under CPLR 3015(e) based on
lack of standing, lack of compliance with RPAPL 1303,
and failure to demonstrate default. The Plaintiff argued it was not required to be licensed as a “debt collection agency” under the NYC Administrative Code.
The Supreme Court granted plaintiff’s motion for
summary judgment and denied defendant’s cross motion in an order entered July 18, 2018. Thereafter, the
Court granted the Judgment of foreclosure and sale.
The Appellate Court, then went on to define a “debt
collection agency” under the Administrative Code.
The decision reflects that the language of Administrative Code § 20–489(a) is ambiguous in the sense that
it is unclear whether the requirement that the “principal purpose” of the business be the collection of debt
is intended to apply to the entire, expanded definition
of “debt collection agency,” or only to the first part
of the definition pertaining to the collection of debts
owed to another. To the extent the “principal purpose”
requirement also applies to the expanded definition
of “a buyer of delinquent debt who seeks to collect
such debt,” the defendants did not show, or even attempt to argue, that it is the “principal purpose” of the
plaintiff, Citibank, N.A., to buy and collect delinquent
debt. Thus, to the extent that the “principal purpose”

requirement modifies the entire definition of “debt
collection agency,” the plaintiff would not fit within
that definition.
Further, the Appellate Court found that the legislative declaration accompanying the relevant Administrative Code provisions explains that the New York
City Council was concerned with “unscrupulous collection agencies in operation that practice[d] abusive
tactics”—“tactics which would shock the conscience
of ordinary people”—such as “threatening delinquent
debtors, or calling such people at outrageous times of
the night” (Administrative Code § 20–488). This is
not in line with a judicial foreclosure action where the
foreclosure process does not include tactics “shocking
to the conscience of ordinary people”—such as abusive calls at varied times of the night.
In fact, there are statutory requirements in the foreclosure process like 90 day notices, notices annexed
to the complaint, and settlement conferences which
specifically are set up to protect the homeowners in
residential foreclosure. Thus, the Court concluded
that it was not the intention to consider a judicial
foreclosure within the definition of “debt collection
agency” in the Administrative Code.
The Court went on to find that the endorsed note in
blank was included in the complaint when the action
was commenced—supporting standing, as well as affidavits of service for the required notices.
However, it was found that plaintiff first submitted business records within its reply papers and that
plaintiff must submit evidence of default as the moving party. Thus, order and Judgment was reversed,
motion for summary judgment denied, and orders
modified accordingly.
A L F N A N G L E // VO L. 8 IS S U E 4
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O

N JUNE 30, 2020, early in the COVID-19 pandemic, House Bill 4204 (“HB 4204”) was
enacted in Oregon, imposing a foreclosure moratorium originally effective from March
8, 2020 to September 30, 2020, and later extended to December 31, 2020. While
the primary intent of HB 4204 was to curtail foreclosures of residential properties in
Oregon, the unintended impact on the Oregon Foreclosure Avoidance Program (“OFAP”) from 2020
forward has been significant. OFAP is Oregon’s pre-foreclosure Program wherein beneficiaries
must participate should they desire to pursue foreclosure (beneficiaries are generally exempt from
participation had they initiated less than 175 foreclosures in the prior calendar year). Borrowers
facing foreclosure are then afforded the ability to opt into the Program designed to serve as an
interface for the parties to discuss and perhaps achieve foreclosure avoidance measures, such as
loan modifications, repayment plans, deeds in lieu, and short sales. OFAP has historically served to
help reduce inefficiencies in the loan modification process, as well as to educate borrowers regarding
foreclosure avoidance options and facilitate effective communication between beneficiaries and
borrowers. However, as the pandemic progressed and HB 4204 expired, followed by the eventual
passage of HB 2009, it became apparent that the intended purpose of HB 4204 unintentionally
served to remove OFAP protections historically afforded to borrowers.

HB 4204 expired on December 31, 2020, and upon its
expiration, there was not yet a foreclosure moratorium continuation in place. Entering 2021, the realized
impact was that beneficiaries who had never before
been exempt from OFAP, as they had traditionally initiated too many foreclosures to qualify, were able to
claim exemption for the first time due to their relatively low number of initiated foreclosures conducted
in 2020. Many beneficiaries took quick advantage of
their new status by filing exemptions and opting out
of participation in the Program.
Approximately six months after the expiration of
HB 4204, HB 2009 was passed. HB 2009, effective
June 1, 2021, though retroactive to January 1, 2021,
intended to address the gap of time when there was no
34
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foreclosure moratorium in effect and to offer a similar
reprieve to borrowers that HB 4204 first provided. It
appears that the legislature’s passage of HB 2009 further sought to correct some unintended consequences of the foreclosure moratorium created by HB 4204.
HB 2009 specifically adjusted the qualifications for
an OFAP exemption, reducing the maximum number
of annual foreclosures initiated from 175 down to 30,
and changing the relevant year to 2019 (the most recent year that the annual foreclosure numbers were
not impacted by COVID/HB 4204). This retroactive
nature of the bill had the unfortunate effect of invalidating all exemptions for Oregon foreclosures that
had been filed from January 1, 2021 forward. In short,
a mess was made that required lenders and their Ore-
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gon counsel to quickly pivot and achieve compliance
under HB 2009 and the OFAP mid-way through 2021.
Many Oregon foreclosures initiated in 2021 that had
been based on the prior OFAP exemptions had to
be dismissed (if a judicial foreclosure was pending)
or cancelled (if a nonjudicial foreclosure was pending), and in several cases, already held sales had to
be promptly voided. For instance, a judicial foreclosure filed based on an OFAP exemption would have
abruptly no longer met the judicial foreclosure prima
facie requirement under ORS 88.010, namely that a
judicial foreclosure suit include as an exhibit the lender’s exemption affidavit submitted to the OFAP.
When assessing the overall impact realized by
these two foreclosure bills with the benefit of hindsight, it is again clear that the best intentions in
modifying the status quo in one regard can create
an unintended ripple effect elsewhere within the

landscape. OFAP was designed and implemented to
help borrowers avoid foreclosure. With the passage
of HB 4204, the legislature, in focusing on protecting the borrowers avoid foreclosure during the pandemic, effectively removed the protections granted
by near obligatory OFAP participation required by
larger scale beneficiaries. Then, in enacting HB 2009,
which retroactively invalidated exemptions and narrowed the eligible number of beneficiaries for the
exemptions, the legislature shifted the negative impact onto the beneficiaries, where pending and some
completed foreclosures were suddenly invalid. While
one hopes that there will be no further pandemics,
should another global consequence situation occur,
hopefully the Oregon legislature will learn from this
experience to more carefully craft bills that reduce,
or at least appropriately balance, the desired impact
on all related parties from the outset.
A L F N A N G L E // VO L. 8 IS S U E 4
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I

N A RECENT CASE, U.S. Bank National Association v. Primiano, Superior Court of Pennsylvania,
June 8, 2021, 2021 WL 2395158, defendant, John Primiano appealed from a motion for summary
judgment in favor of plaintiff. The Court affirmed the decision of the lower court. In February
2006, Primiano entered into a mortgage with Washington Mutual Bank, FA for property located
at 2413 Grays Ferry Avenue, Philadelphia, Pennsylvania, and executed a note in favor of WaMu
in the principal amount of $192,500.00. The Note was endorsed by WaMu and made payable in
blank, without recourse. The Mortgage was recorded on February 15, 2006. The Mortgage was
subsequently acquired by JPMorgan Chase Bank, through a purchase and assumption agreement
with the FDIC, as receiver of WaMu. It was further assigned by Chase to Wells Fargo Bank, N.A.,
which recorded the assignment on May 9, 2011.

In February 2012, Wells Fargo filed a mortgage foreclosure action against Primiano. In that case, Primiano
entered into a judgment by stipulation in favor of Wells
Fargo in August 2014 in the amount of $250,220.45,
plus interest. The judgment was subsequently vacated
when Primiano made a payment in January 2016 in
the agreed-upon reinstatement amount and the action
was discontinued.
The Mortgage was later assigned a second time —by
Wells Fargo to U.S. Bank, appellee herein. The second
assignment was recorded on December 28, 2016.
On February 1, 2018, U.S. Bank filed a mortgage foreclosure complaint against Primiano alleging he was in
default of the Note and Mortgage for failing to make the
monthly payments since March 1, 2016. Primiano filed
an answer to the complaint, in which he denied being
in default of the loan, claimed he was overcharged, and
challenged U.S. Bank’s standing to bring this action.
On March 2, 2020, U.S. Bank moved for summary judgment against Primiano alleging that there
were no genuine issues of material fact. Attached to
the motion was an affidavit attesting to the fact that
U.S. Bank held the Note, the Mortgage was in default
because no payment had been made since March 1,
2016, and certifying the amount of interest, costs, and
36
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total amount due. Primiano filed a response to the
motion for summary judgment. On June 11, 2020, the
trial court granted summary judgment in favor of U.S.
Bank, and awarded U.S. Bank an in rem judgment in
the amount of $224,503.26, plus interest.
“[S]ummary judgment is only appropriate in cases where there
are no genuine issues of material fact and the moving party is
entitled to judgment as a matter of law.” Id. (citing Pa.R.C.P.
1035.2(1)). “When considering a motion for summary
judgment, the trial court must take all facts of record
and reasonable inferences therefrom in a light most
favorable to the non-moving party and must resolve
all doubts as to the existence of a genuine issue of material fact against the moving party.” Id. In responding
to a motion for summary judgment, “the nonmoving
party cannot rest upon the pleadings, but rather must
set forth specific facts demonstrating a genuine issue
of material fact.” Bank of Am., N.A. v. Gibson, 102 A.3d
462, 464 (Pa.Super. 2014) (citing Pa.R.C.P. 1035.3).
We “reverse a grant of summary judgment if there has
been an error of law or an abuse of discretion.” Nicolaou, 195 A.3d at 892. Summary judgment in a mortgage foreclosure action is subject to the same rules as
other civil actions. CitiMortgage, Inc. v. Barbezat, 131
A.3d 65, 67 (Pa.Super. 2016) (citing Pa.R.C.P. 1141(b)).
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U.S. Bank produced sufficient evidence to establish that it had standing to pursue
this action by virtue of the assignments, recorded prior to the commencement of
this action, and the fact that U.S. Bank possessed the Note.

In a mortgage foreclosure action, summary
vjudgment is appropriate “if the mortgagor admits
that the mortgage is in default, the mortgagor has
failed to pay on the obligation, and the recorded mortgage is in the specified amount.” Gerber v. Piergrossi,
142 A.3d 854, 859 (Pa.Super. 2016).
Primiano’s first argument is that U.S. Bank lacks standing because it is not the real party in interest. Primiano
points out that in the 2012 Action, the copy of the Note
that Wells Fargo (the plaintiff in that case) presented in
its complaint and motion for summary judgment did not
contain an endorsement. In the instant case filed by U.S.
Bank, the Note attached to the complaint and motion
for summary judgment is the same Note as presented
in the 2012 Action but contains a blank endorsement.
Primiano contends that the “issue of the two conflicting
notes” creates a genuine issue of material fact such that
summary judgment should not have been granted.
A plaintiff in a mortgage foreclosure action “can
prove standing either by showing that it (i) originated
or was assigned the mortgage, or (ii) is the holder of the note specially indorsed to it or indorsed in
blank.” Gerber, 142 A.3d at 859-60 (quoting J.P. Morgan Chase, N.A. v. Murray, 63 A.3d 1258, 1267-68 n.6
(Pa.Super. 2013)) Pennsylvania permits assignments
of mortgages and “[w]here an assignment is effective,
the assignee stands in the shoes of the assignor and
assumes all of his rights.” Barbezat, 131 A.3d at 69.
U.S. Bank alleged in its complaint that it “is the proper party by way of an Assignment of Mortgage recorded
December 28, 2016 as Instrument #53154549.” It produced copies of the original recorded Note and Mortgage, as well as the recorded assignments from Chase
to Wells Fargo and from Wells Fargo to U.S. Bank as
exhibits to its Motion for Summary Judgment. Additionally, U.S. Bank’s motion for summary judgment
also included an affidavit from the mortgage servicer
confirming that U.S. Bank was in possession of the

original Note.
U.S. Bank produced sufficient evidence to establish
that it had standing to pursue this action by virtue
of the assignments, recorded prior to the commencement of this action, and the fact that U.S. Bank possessed the Note. Primiano failed to point to any evidence in the record in support of his assertion that
a genuine issue of material fact exists regarding the
validity of the assignments.
Primiano’s argument that there is a genuine issue of
fact as to the validity of the endorsement was unavailing. The 2012 Action was brought by Wells Fargo, not
U.S. Bank. U.S. Bank was not a party to the 2012 Action and was not involved in that case. U.S. Bank did
not have the burden in this case of explaining the existence of an unendorsed note in a case in which it was
not a party. Therefore, evidence used in the 2012 Action
were found not relevant to U.S. Bank’s instant action
and thus, the trial court did not err in failing to consider them. Moreover, the signature on an endorsement
is presumed to be authentic and authorized. Primiano
produced no evidence to rebut that presumption.
Finally, Primiano argued that U.S. Bank overcharged
him for “forced-placed” insurance despite him carrying and paying for his own hazard insurance. Primiano’s amended answer and new matter only contained
general denials and claims of lack of knowledge in response to U.S. Bank’s assertions of default and amount
due under the loan. These were bald assertions with
no supporting evidence.
The only supposed support presented by Primiano
was his self-serving affidavit, in which he conclusory
states he is not in default of the loan and that he was
overcharged for insurance payments.
The Court therefore concluded that the trial court
did not commit an error of law or abuse its discretion when it granted U.S. Bank’s motion for summary judgment.
A L F N A N G L E // VO L. 8 IS S U E 4
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HIS PAST MAY, the Washington Court of Appeals was asked to interpret whether a
potential defect in the preforeclosure notices required by the terms of the deed of trust
precluded U.S. Bank from foreclosing judicially. U.S. Bank Nat’l Ass’n v. Roosild, 17 Wn.
App. 2d 589, 487 P.3d 212 (2021). In U.S. Bank Nat’l Ass’n v. Roosild, the borrower
urged the Court to apply a strict compliance standard to the deed of trust preforeclosure notice
provisions. 17 Wn. App. at 592. While the Court agreed that the default notice requirements were
conditions precedent to foreclosure, it refused to apply the standard sought by the borrower. Id.
Instead, it looked to Washington state contract law and held that the default notices received by
the borrower substantially complied with the preforeclosure requirements set forth in the deed
of trust. Id. at 598-605. This standard of application is in stark contrast to the strict compliance
standard the courts typically utilize under Washington state’s Deed of Trust Act (“DTA”).1

In 2006, Samantha Castronovo and Tarmo Paul
Roosild (collectively “borrower”) executed a promissory note and deed of trust in favor of Bank of
America. 17 Wn. App. at 591. The deed of trust contained specific notice and acceleration provisions in
the event of a default. Id. Generally speaking, those
provisions required the lender to provide notice of
default, notice of intent to accelerate the loan and an
opportunity to cure before starting foreclosure (collectively “preforeclosure default notices”). Id. After
the borrower stopped making payments, BSI Financial Services (“BSI”), on behalf of Christiana Trust,
issued the requisite preforeclosure default notices.
Id. at 594. After receiving the aforementioned notices, the borrower sent a written request to BSI’s loss
mitigation department seeking an in-person meeting along with verification of the note holder. Id. BSI
responded to the borrower’s request by identifying
Christiana Trust as holder of the note. Id. at 595. In
November 2016, Christiana Trust assigned and recorded its beneficial interest to U.S. Bank. Id.
When the borrower failed to cure the default,
U.S. Bank filed a judicial foreclosure complaint. Id.
The borrower responded to U.S. Bank’s foreclosure

complaint by pointing to the lack of evidence on
the record reflecting a proper transfer of the note
between Bank of America and Christiana Trust or
between Christiana Trust and U.S. Bank. Id. U.S.
Bank filed a motion for summary judgment including an affidavit in support thereof outlining a chain
of recorded assignments. Id. The borrower opposed
summary judgment contending that the preforeclosure default notices were defective because there
was no evidence that Christiana Trust was holder
of the note at the time the notices were sent. Id. The
borrower further maintained U.S. Bank had failed
to meet a condition precedent to foreclosure and
was thereby not entitled to summary judgment as a
matter of law. Id. The trial court granted summary
judgment to U.S. Bank reasoning that the borrower failed to establish that the preforeclosure default
notices applied in a judicial foreclosure context. Id.
at 595-596.
On appeal, the Court of Appeals initially drew a
distinction between the statutorily proscribed preforeclosure notices mandated by the DTA and the
preforeclosure default notices required by the terms
of the deed of trust. Id. at 596. While the DTA applies

1 See RCW 61.24. See also Lyons v. U.S. Bank Nat’l Ass’n, 181 Wash. 2d 775, 791, 336 P.3d 1142, 1151 (2014) “Because DTA provisions should be strictly construed, we find,
consistent with Beaton, that the declaration at issue here does not comply with RCW 61.24.030(7)(a).” See also Beaton v. JPMorgan Chase Bank N.A., No. C11-0872 RAJ,
2013 U.S. Dist. LEXIS 42806, at *13-14 (W.D. Wash. Mar. 25, 2013 “Because the DTA “dispenses with many protections commonly enjoyed by borrowers under judicial
foreclosures, lenders must strictly comply with the statutes and courts must strictly construe the statutes in the borrower’s favor.” Albice v. Premier Mortgage Servs., Inc.,
174 Wn.2d 560, 276 P.3d 1277, 1281 (Wash. 2012). Among the statutory protections requiring strict compliance are the “requisites to a trustee’s sale” enumerated at RCW
§ 61.24.030. Albice, 276 P.3d at 1281, 1282 (“Without statutory authority, any action taken is invalid.”); see also Schroeder v. Excelsior Mgmt. Group, LLC, No. 86433-1,
177 Wn.2d 94, 297 P.3d 677, 2013 Wash. LEXIS 152, 2013 WL 791863, *8 (Wash. Feb. 28, 2013). Trustees must also strictly comply with the sale procedures itemized at
RCW § 61.24.040. Albice, 276 P.3d at 1282.”
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Finally, the Court
analogized substantial
compliance with a
condition precedent
to a nonmaterial
breach of a contractual
obligation. Id. Only a
breach that is material
or goes to the “root
or essence” of the
contract excuses
performance by the
other party.

exclusively to non-judicial foreclosures, the Court found that
the deed of trust preforeclosure default notices applied to both
non-judicial and judicial foreclosures.2 Id. at 597-599. Applying
general contract law principles, the Court went on to interpret
the deed of trust preforeclosure default notice provisions. Id. at
598. It found that the provisions under the deed of trust created certain conditions precedent to foreclosure. Id. at 598-599.
The Court defined a condition precedent as “an event that must
occur before there is a right to immediate performance of a contract”. Id. at 599 (citing Tacoma Northpark, LLC v. NW, LLC, 123
Wn. App. 73, 79, 96 P.3d 454 (2004)). In this case, the deed of
trust explicitly stated that ““[n]either Borrower nor Lender may
commence … any judicial action … pursuant to this Security Instrument … until such Borrower or Lender has notified the other
party” of the breach and given the other party an opportunity to
respond and cure.” Id. at 600. Therefore, issuance of the preforeclosure default notices were conditions precedent to initiation of
a judicial foreclosure. Id. at 599.
Next, the Court had to address whether the doctrine of substantial performance applies to compliance with a condition
precedent contained within a deed of trust. Id. at 600. As this
was a case of first impression, the Court first sought to apply
general rules of contract law noting that conditions precedent
can “be excused if enforcement would involve extreme forfeiture or penalty and if the condition does not form an essential
part of the bargain”. Id. at 600-601 (citing Ashburn v. Safeco Ins.
Co. of Am., 42 Wn. App. 692, 698, 713 P.2d 742 (1986)). It then
looked to other jurisdictions who had previously addressed
the issue before the Court. Id. at 601-602. All those jurisdictions concluded that substantial compliance with the notice
provisions satisfies conditions precedent to a judicial foreclosure. Id. Indeed, one court interpreting similar deed of trust
provisions stated they are “not a technical trap designed to
forestall a lender from prosecuting an otherwise proper foreclosure action because a borrower, after the fact, decides that
the letter might have been better worded”. Id. at 602 (citing
Green Tree Servicing, LLC v. Milam, 177 So. 3d 7, 12-13 (Fla.
Dist. Ct. App. 2015)).
Finally, the Court analogized substantial compliance with
a condition precedent to a nonmaterial breach of a contractual obligation. Id. Only a breach that is material or goes to
2 The Court did not agree with the trial court’s finding that the notices applied only to non-judicial
foreclosures.
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the “root or essence” of the contract excuses performance by the other party. Id. 602-603 (citing DC
Farms, LLC v. Conagra Foods Lamb Weston, Inc., 179
Wn. App. 205, 220, 317 P.3d 543 (2014)). Here, the
Court found that the alleged defect in the notice
was immaterial because the material conditions
precedent to foreclosure were all satisfied. Id. at 603.
It disagreed with the borrower’s claim that strict
compliance with the preforeclosure default notices
was necessary. Id. at 604. “Even assuming a differ-

ent party should have been identified as the lender
in the notice letter, Castronovo has not shown that
this materially affected her rights as a borrower.” Id.
After that, the Court went on to hold that regardless
of whether Christiana Trust was the lender at the
time the preforeclosure default notices were sent,
BSI’s notices substantially complied with the provisions set forth in the deed of trust. Id. at 605. The
Court then affirmed the lower court’s ruling that
U.S. Bank was entitled to foreclose judicially.3 Id.

3 Albeit on different grounds. The Court was permitted to affirm the trial court’s ruling on any grounds supported by the record.
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