
O F F I C I A L

P U B L I C A T I O N

O F  T H E  A L F N

V O L .  1 0  I S S U E  1

Bankruptcy Today
CURRENT CHALLENGES AND SOLUTIONS



EXPERIENCED. RELIABLE. COMPREHENSIVE.

EXPERIENCED. RELIABLE. COMPREHENSIVE.

We are pleased to be the Host Partner for 
ALFN's Bankruptcy Intersect Conference

As a National Services Firm, 360 Legal 
provides a comprehensive U.S. based 
legal suite of services that are focused 
on delivering unmatched e�ciency, 
accuracy, and quality while meeting 
all legal and regulatory provisions.

U.S. Based eFiling
Service of Process
Investigations
Occupancy Veri�cation
File Transfer Services
Client First Customer Service



MATT BARTEL
President & CEO
American Legal & Financial Network (ALFN)

RANDALL S. MILLER, ESQ.
Chair of the Board
American Legal & Financial Network (ALFN)

1ALFN ANGLE //  VOL. 10 ISSUE 1

Letter from the Editors
2022 was an important year for the ALFN as we celebrated 20 years since our industry launch, and held 

our 20th Annual Conference - ANSWERS.  We also achieved nearly 100% of our membership renewing 

in 2022, one of the best in the history of this association.  We couldn’t have reached these milestones 

without your support, and it is our goal to continue providing you the best-in-class suite of membership 

offerings for the next 20+ years.  We are excited to bring you many great opportunities as we move into 

2023 that will give you the platform to showcase your products and services, grow your network of 

colleagues and clients, advocate to ensure your voices are heard, and offer the greatest value in 

education.

This issue of the ANGLE addresses many important bankruptcy and other legal issues, starting with our 

first article submission on the outlook for consumer bankruptcy in 2023.  Now that we are nearly three 

years past the onset of COVID-19, what happened to the wave of bankruptcy filings that many had 

speculated would occur?  We then transition to our next article that provides an overview of the 

Bankruptcy Code provision - §1329(d) - which was part of the CARES ACT, and allowed debtors the 

ability to extend chapter 13 plan payments to 84 months.  Up next is a submission dealing with the Post-

Petition Fee Notice or PPFN requirement of a claim secured by a principal residence within a chapter 13 

case.  Following this is an article that provides some important information regarding the struggle 

creditors face on whether to file and objection to confirmation in full conduit jurisdictions, or those that 

pay according to the proof of claim.  We then shift our focus to the Consumer Bankruptcy Reform Act 

(“CBRA”), with an update on what the CBRA seeks to overhaul within the current bankruptcy system.  If 

the bill passes, it will dramatically change current bankruptcy proceedings and creditor’s rights in 

bankruptcy proceedings.  Moving on to our next submission, we provide our readers with an update on 

the expansion of sanctions under Bankruptcy Rule 3002.1 after In re Gravel. 

Our state snapshot updates in this ANGLE issue starts with Arizona, and Proposition 209 – providing a 

guide to creditor’s regarding Arizona’s Predatory Debt Collection Act (“PDCA”).  We then move on to 

Florida with an opinion from the United States Bankruptcy Court for the Middle District of Florida, that 

provides a roadmap for retroactively annulling the automatic stay.  Our focus then transitions to Ohio and 

Kentucky, and the trend of remote bankruptcy court appearances that appear to be here to stay for the 

foreseeable future.  As we move further to the East, we provide an update in Massachusetts on the sale 

plan conundrum in chapter 13’s – to sell or not to sell.  Finally, we have an update in Nevada regarding 

“notice” and “proper service of process” and a recent opinion in the United States Bankruptcy Court for 

the District of Nevada, which illustrates why mistaking notice for service of process can be a costly 

mistake. 

Rest assured that the leadership of ALFN remains front and center to continue advocating for the best 

interests of our members on a daily basis.  We are humbled by the support you have given us over the 

past 20 years.  Please reach out to us and let us know how we can continue to help, or where you might 

like to get more involved in 2023.
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MEMBER BRIEFS

Want more industry intel?
Check the complete industry calendar for 
ALFN and other events online at alfn.org for 
even more details and registration info.

IS YOUR CONTACT 
INFO UPDATED?
Is your online directory listing optimized? Do you 

know who has access to your ALFN.org account? 

Well, log in at ALFN.org to edit your member 

listing to make sure your information is current. 

You should also send us a complete list of your 

company employees and we will add them to our 

database to make sure everyone receives our 

updates and reminders. We often send emails on 

important opportunities for our members, so we 

don’t want you to miss out on all the ways you can 

get involved.

Contact us at info@alfn.org to be included.

ALFN EVENTS
S A V E  T H E  D A T E S

2 0 2 3

MARCH 8-9, 2023

BANKRUPTCY INTERSECT
ALFN’s 12th Annual Bankruptcy Conference 

Marriott Dallas Las Colinas
Irving, TX

APRIL 27-28, 2023

WILLPOWER
ALFN’s 6th Annual Women in 

Legal Leadership “WILL” Summit
Thompson
Dallas, TX

JULY 16-19, 2023

ANSWERS
ALFN’s 21st Annual Conference
Park Hyatt Beaver Creek Resort

Beaver Creek, CO

NOVEMBER 15-16, 2023

FORECLOSURE INTERSECT
ALFN’s 12th Annual

Foreclosure Conference
Marriott Dallas Las Colinas

Irving, TX

NOVEMBER 17 , 2023

IDEA SUMMIT
ALFN’s 1st Annual Inclusion, Diversity, 
 Equity & Awareness “IDEA” Summit

Marriott Dallas Las Colinas
Irving, TX

2 0 2 4
JULY 14-17, 2024

ALFN ANSWERS
22nd Annual Conference

Hyatt Regency Coconut Point Resort
Bonita Springs, FL

EVENT & ANNUAL 
SPONSORSHIP 
PACKAGES
Contact Susan Rosen at srosen@alfn.org to 

design a package that is right for you to sponsor 

single or multiple events.

VOLUNTEER 
OPPORTUNITIES
ALFN offers members an opportunity to serve 

on small, issue or practice specific groups. 

Take the opportunity to have direct involvement 

in developing and leading the activities of the 

ALFN. Volunteering is one of the most important 

activities you can do to take full advantage of 

your membership value. For descriptions of each 

group, their focus, activities and other details, visit 

Member Groups at ALFN.org.
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ALFN WEBINARS
The ALFN hosts webinars that are complimentary for members and servicers. Contact us at info@alfn.org to 
learn more about hosting a webinar and the benefits of doing so, or to sign up to attend our future webinar 
events. Our webinar offerings include:

SPEAKER APPLICATIONS FOR ALFN EVENTS
If you want to be considered for a panelist 
position as a speaker or moderator at one of 
our events, please find our events tab on alfn.
org and fill out the speaker form listed there. 
Each year many members submit their interest 

to speak at ALFN events, and we are looking for 
the best educators and presenters out there to 
get involved. To be considered, everyone in your 
company that wants to speak on a panel must 
complete a speaker form.

WEBINARS ON-DEMAND
View Previously Recorded ALFN Webinars On-Demand by Logging in at ALFN.org, 
then go to Webinar Archives.

PRACTICE BUILDING SERIES
Presentations on operational and business issues 
facing our members.

HOT TOPIC LEGAL UPDATES
Industry hot topics and litigation updates.

STATE SPOTLIGHT
Focusing on those state specific issues.

MEMBERS ONLY
Presenting the products/services you offer as a 
member of ALFN, and how they might benefit our 
Attorney-Trustee and/or Associate Members.
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WHATEVER HAPPENED 
TO THE TSUNAMI?

A CONSUMER BANKRUPTCY 
FORECAST FOR 2023
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BY SCOTT D. FINK, ESQ.

MANAGING SHAREHOLDER, BANKRUPTCY 

GROUP CHAIR

WELTMAN, WEINBERG & REIS CO., LPA

SFINK@WELTMAN.COM

IT HARDLY SEEMS POSSIBLE that we are almost three 
years removed from the initial onset of the COVID-19 global 
pandemic. Almost instantly, our professional and personal 
lives were turned upside-down, and we soon became familiar 
with terms like “lockdown” and “social distancing.” As the 
pandemic began to rapidly spread inside the United States, 
those who practice in the bankruptcy sphere began to hear 
predictions of a coming “tsunami” or “wave” of bankruptcy 
filings, which has yet to materialize.

Initial fears of mass unemployment and shuttering of businesses were blunted by an unprec-
edented amount of government aid and stimulus to both consumers and businesses. Thus, 
instead of millions of consumers forced to the edge of poverty, we saw record levels of sav-
ings and an unanticipated economic boom.

As the pandemic moved into 2021, rising inflation started to squeeze the average consum-
er, causing increased prices for consumer goods such as groceries, clothing, and electronics, 
while the price of commodities began to skyrocket affecting everything from the cost to heat 
a home to the cost to fill a car’s gas tank.
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At the same time, government-sponsored economic stimulus ceased, and in response 
to the alarming levels of inflation, the Federal Reserve in 2022 embarked upon a series 
of historic increases to the federal funds rate. Thus, the cost of borrowing for the aver-
age consumer has now increased significantly, impacting everything from the interest 
accruing on revolving lines of credit to the costs of borrowing money to purchase 
homes and automobiles.

As we enter 2023, household debt has increased at the fastest pace in 15 years, ex-
ceeding $16.6 billion by the last quarter of 2022. Likewise, consumer credit card bal-
ances rose nationally by more than 15% in 2022 compared to 2021, the largest annual 
increase in more than 20 years.1 Equally troubling is the increase in 60-day auto loan 
delinquencies, which hit 1.65% in the third quarter of 2022, the highest rate of such 
delinquencies in more than a decade, according to TransUnion.

As a consequence of the continuation of rising interest rates anticipated in 2023, the 
costs to service and repay these outsized consumer debts will increasingly burden con-
sumers as the year moves on. The housing market, which saw unprecedented value in-
creases for the past few years, is now showing signs of slowing down, largely due to the 
sharp increase in mortgage rates, with Fannie Mae’s Economic and Strategic Research 
Group forecasting total home sales to decline more than 17%.2 Meanwhile, the price of 
a single-family home is forecast to decline between 5-10% in 2023.

The Federal Reserve has adjusted its estimate for unemployment in 2023 and now 
forecasts the unemployment rate at 4.6%, which is a substantial increase from the cur-
rent unemployment rate of 3.7%.3 Taken together, these and many other economic fac-
tors suggest storm clouds on the horizon. In fact, a recent survey of leading economists 
by Bloomberg News suggests a 70% chance that the U.S. economy will experience a 
recession in 2023.

Even taking into account all of the aforementioned factors, which would suggest 
a degraded economy and a rise in consumer bankruptcy filings in 2023, one ad-
ditional factor will play a key role in determining when (or if) bankruptcy filings 
will increase nationally: the vast number of student loan borrowers currently under 
a federal moratorium on student loan repayment, which has been extended until 
June 30, 2023.4

Prior to the COVID-19 pandemic, about 15% of student borrowers were behind on 
their debt. The Federal Reserve Bank of New York recently reported that the “stark 
increase” in delinquencies on credit cards and auto loans “suggests that some federal 
student loan borrowers are having trouble meeting their monthly debt obligations even 
though student loan payments are not required.” The New York Fed went on to state 
that they “expect these delinquency patterns to worsen if federal student loan pay-
ments resume without relief.”5

HOUSEHOLD DEBT

$16.6 
BILLION
LAST QUARTER OF 2022

CONSUMER CREDIT 
CARD BALANCES 

ROSE NATIONALLY

15%

THIRD QUARTER

 

2022

60-DAY AUTO LOAN
DELINQUENCIES

WENT UP

1.65%

1 Federal Reserve Bank of New York, Quarterly Report on Household Debt, November 15, 2022
2 Housing Wire, September 21, 2022
3 Why Home Prices are Poised to Fall, Goldman Sachs, October 6, 2022
4 Fed Officials Raise Estimates for Inflation, Unemployment in 2023. The Wall Street Journal, December 14, 2022
5 Here’s (Almost) Everything Wall Street Expects in 2023, Bloomberg Markets, January 2, 2023

AS WE 
ENTER 
2023
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The New York Fed’s concerns refer to the 
fate of the Biden Administration’s student 
loan forgiveness plan, which is currently be-
ing challenged in the Supreme Court. If stu-
dent loan forgiveness is ultimately allowed 
to proceed and/or the existing moratorium 
on repayment is extended indefinitely, it is 
likely that any increase in consumer bank-
ruptcy filings will be minimal throughout 
2023. If, however, student loan forgiveness 
is struck down by the court and the repay-
ment moratorium is allowed to expire at the 
end of June, it is reasonable to expect a sig-
nificant number of student loan defaults in 
the near term, coupled with a correspond-
ing increase in delinquency and default on 
consumer credit accounts and auto loans.

Based on the typical timeline for a con-
sumer to seek bankruptcy relief after experi-
encing financial hardship, one can possibly 
expect a small uptick in consumer bank-
ruptcy filings in the third quarter of 2023, 

followed by a more significant increase in 
the fourth quarter of 2023 and into 2024. 
There are currently 45 million borrowers 
with federal student loan debt and 16% of 
borrowers are in default. 6 Assuming bor-
rowers were forced to begin repayment of 
their student loans in July 2023 and assum-
ing a mere one-tenth of 1% of federal bor-
rowers defaulted on debt and sought bank-
ruptcy relief, this would result in an annual 
spike of more than 12% in total consumer 
bankruptcies. Of course, this does not ac-
count for the unknown number of addition-
al borrowers who may seek bankruptcy re-
lief in 2023 as a result of economic stresses 
related to inflation, higher interest rates and/
or job loss.

In conclusion, while all the economic data 
certainly suggests an impending increase in 
consumer bankruptcy filings, if the past few 
years have taught us anything, it’s to expect 
the unexpected! 

As the pandemic began 
to rapidly spread inside 

the United States, 
those who practice 
in the bankruptcy 

sphere began to hear 
predictions of a coming 
“tsunami” or “wave” of 

bankruptcy filings, which 
has yet to materialize.

6 White House Fact Sheet, August 24, 2022
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COURTS 

“CAN’T FIX 
THE MISTAKE” 

 OF CONGRESS
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Chapter 13 Debtors Struggle to Keep 
84-Month COVID Plan Extensions

BY JEFFREY S. FRASER, ESQ.
PARTNER, BANKRUPTCY
ALBERTELLI LAW
JFRASER@ALAW.NET

OVER THE LAST TWO AND A HALF YEARS, Americans across the 
country experienced damaging impacts due to the COVID 19 pandemic. 
Homeowners struggled to maintain housing costs while grappling to stay 
and keep their families safe and healthy. In response, Congress acted swiftly 
and firmly in providing relief to borrowers harmed or otherwise impacted 
by the pandemic with the enactment of the Coronavirus Aid, Relief, and 
Economic Security Act (the “CARES ACT”). To help bankruptcy debtors 
absorb unexpected delinquencies, the CARES ACT (later supplemented by 
the Consolidated Appropriations Act in 2021) created a new, but temporary, 
Bankruptcy Code provision – §1329(d) – which allowed debtors the ability 
to extend chapter 13 plan payments to 84 months.

To obtain a “COVID Plan Extension,” an amended, or 
modified plan needed to assert a COVID impact in re-
lation to a debtor’s finances, health, or any other factor 
impeding the ability to fund a chapter 13 plan. Courts 
widely accepted proffers from debtors without much, if 
any, resistance from chapter 13 trustees or creditors. Sec-
tion 1329(d) certainly served as a beneficial resource for 
borrowers during such an ominous climate. Fortunately, 

the worst of the pandemic has passed, and the climate in 
the tail end of 2022 resembles the normalcy that eluded 
the nation over the past two years. A part of getting back 
to normal was the expiration of §1329(d) in March of 
2022. Consequently, debtors who obtained COVID Plan 
Extensions are starting to be presented with an inconve-
nient (and fearful) scenario when attempting to modify 
confirmed plans. At the ladder part of 2022, a few cases 
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examined the now expired §1329(d), and the reasoning 
of these courts could serve as a word of caution for im-
pacted debtors.

The court in In re Nelson, 2022 WL 6795096 (Bankr. 
E.D. Wis. Oct. 11, 2022)) examined the issue of a chap-
ter 13 debtor that obtained a COVID 19 Plan Extension 
plan in February 2021, and that same debtor sought 
to modify the plan in April 2022 to address feasibili-
ty. Importantly, the April 2022 modified plan indicated 
that all remaining terms of the February 2021 modified 
plan shall be unaffected (including the 84-month plan 
extension). Even without an objection to the modified 
plan before the court, the court held a hearing to con-
sider whether §1329(c) forecloses the ability of chapter 
13 debtors to modify their plans while maintaining an 
extended payment period previously confirmed under 
now expired §1329(d). In short, the court determined 
that the answer is “yes,” it does. A request to modify 
a confirmed plan that expressly results in a plan pay-
ment period exceeding 60 months fails to comply with 
§1329(c) and cannot be granted.

The Nelson debtors argued congressional intent, pro-
claiming that the imposition of a 60-month limitation of 
§1329(c) on debtors wishing to maintain their COVID 
19 Plan Extension would yield an absurd result, and a 
denial of the plan modification would serve as a retro-

active denial of a prior, permitted, payment-period ex-
tension under §1329(d). The Nelson debtors cited In re 
Mercer, 640 B.R. 577 (Bankr. D. Colo. 2022) for support. 
The Mercer court determined that any plan extension 
beyond five years that the court approved before the 
sunset [of §1329(d)] should remain in effect despite a 
subsequent modification to the plan after the sunset date. 
The chapter 13 trustee in the Nelson case supported the 
debtors’ modification, arguing that restricting debtors 
with plan period extensions previously approved under 
§1329(d) to a 60-month plan on a subsequent modifica-
tion, thwarts the Bankruptcy Code’s overall purpose of 
aiding chapter 13 debtors to complete their cases. The 
Nelson court, however, explained that the debtors’ mod-
ified plan, by its express terms, provided for a payment 
period exceeding the 60-month limit of §1329(c). With 
the sunset of §1329(d), those debtors who previously 
obtained CARES Act plan extensions and now seek to 
modify another aspect of their plans while retaining the 
extended payment period are left without a clear path 
to confirmation. The Nelson debtors and trustee assert-
ed that §1329(c) is ambiguous at least as applied to the 
debtors because Congress could not have intended that 
the sunsetting of §1329(d), combined with the ongoing 
application of §1329(c), amounted to the foreclosure of 
plan modifications for debtors wishing to retain CARES 
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Act extended plan terms.
The Nelson court concluded that the Mercer 

court supplied no analysis for its view. In address-
ing the ambiguity argument, the court explained 
that – in statutory interpretation cases – most of 
the analysis is whether the operation of two co-ex-
isting statutory provisions create ambiguity. Here, 
sections 1329(c) and (d) no longer co-exist. Only 
§1329(c) is operative. Addressing the trustee and 
debtor’s argument about congressional intent, the 
Nelson court stated that Congress’ intent was that 
§1329(d) would be temporary, and they did not 
act to amend §1329(c) to accommodate existing 
CARES Act plans. The Nelson court stressed that 
even if the parties’ argument is a practical solution, 
numerous courts have cautioned against judicial 
curing of a seeming congressional inadvertence. 
Here, the debtors and trustee asked the Court to 

“fix the mistake” of Congress and concluded that 
Congress, when it enacted  §1329(d) and its one-
year extension, inadvertently failed to provide that 
CARES Act plans need not abide by §1329(c) for 
any future modifications. The Nelson court cau-
tioned that such a “fix” by the court would deliber-
ately interfere with the legislative power to fashion 
the rules.

Similarly, the court in In re Lewis, 2022 WL 
7171238, at *4 (Bankr. E.D. Wis. Oct. 12, 2022) 
reached the same conclusion when analyzing the 

temporal limitations of §1329(c). In Lewis, the 
debtor attempted to argue that if a plan modifi-
cation seeks to change only discrete features of a 
plan and proposes to modify a term other than a 
previously extended payment period, that extend-
ed period should remain unaffected and enforce-
able, and the newly modified plan confirmable. 
The Lewis court reiterated that the maximum 
plan period provided by §1329(c) was expanded 
between 2020 and 2022 by §1329(d). In adopt-
ing the analysis of Nelson; the Lewis court also 
referenced the Mercer case, rejected the debtor’s 
argument, and concluded that the text of §1329(c) 
is plain and unambiguous and declined to “fix the 
mistake” of Congress in failing to provide that 
CARES Act plans need not abide by §1329(c) for 
any future modifications.

The likelihood is relatively high that more debt-
ors will confront the same problem over the next 
few years. It will be interesting to see how courts 
handle the issue (even perhaps considering admin-
istrative or general orders in anticipation). While 
the idea of grandfathering the plan extensions val-
idly obtained prior to the sunset of §1329(d) may 
seem practical, logical, and perhaps what Congress 
may have envisioned; the reality is that the Nelson 
and Lewis courts made a relatively straightforward 
ruling based on the clear language of the Bank-
ruptcy Code in its present existence. 

To help bankruptcy debtors absorb 
unexpected delinquencies, the CARES 
ACT (later supplemented by the 
Consolidated Appropriations Act in 2021) 
created a new, but temporary, Bankruptcy 
Code provision – §1329(d) – which 
allowed debtors the ability to extend 
chapter 13 plan payments to 84 months.
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THE

POST-PETITION 
FEE NOTICE
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A N T  O R  E L E P H A N T ?

BY ER ICA LOF T IS PACHECO, ESQ .
MANAGING BANKRUP TCY AT TORNE Y
GHIDOT T I BERGER
ELOF T IS @ GHIDOT T IBERGER .COM
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INCE BECOMING EFFECTIVE on December 
1, 2011, creditors and debtors both have been 
grappling with the Post-Petition Fee Notice or 

PPFN requirement of a claim secured by a principal residence 
within a Chapter 13 case. The form itself is simple, and the act of 
filing is passive.

For creditors, the PPFN is a procedural require-
ment, often deemed ministerial in nature. However, 
each instance carries potential for substantial sanc-
tions if not filed, objection and substantial litigation 
if filed, and uncertainty about when charges will ulti-
mately be paid.

For most debtors, the PPFN is a one-time occur-
rence, small in amount, and not otherwise an alarm 
that must be addressed immediately, like an ant. There 
are instances, however, where the PPFN could block 
entry of an otherwise hard-earned discharge or be so 
substantial in sum as to ruin the ‘fresh start’ anticipat-
ed, making it a proverbial elephant.

Any discussion of Rule 3002.1 will start with its 
intention to shine light onto mortgage expenses and 
charges that could otherwise rack up on an unknow-
ing Chapter 13 debtor. Despite intentions, the rule 
does not make clear to either debtors or creditors 
when these charges and expenses must be paid. Simi-
larly, there has not yet been a majority opinion formed 
determining whether or not PPFNs must be paid by a 
debtor prior to entry of their discharge.

The threshold analysis for consideration for any 
court will likely start with whether or not the PPFN 
on a secured claim is to be treated under 11 U.S.C. 
Section 1322(b)(5) as a “payment under the plan” for 
purposes of obtaining a discharge under 11 U.S.C. 
Section 1328(a). If the answer is yes, then the PPFN 

must be paid prior to entry of the discharge.
Only a few courts have held that a debtor’s direct 

payment on a residential mortgage under 1322(b)
(5) are not “payments under the plan” for purposes 
of discharge. The first was In re Gibson, 582 B.R. 15, 
24 (Bankr. C.D. Ill. 2018). In Gibson, the court rea-
soned that “payments under the plan” (used when de-
termining entitled to a full compliance discharge) is 
purposefully different wording that “provided for by 
the plan” (used to describe the scope of discharge), 
with the former intending to have a narrow definition 
as only those payments made to the trustee. Id. While 
the court in Gibson awarded a discharge despite the 
debtor’s failure to maintain post-petition payments, 
similar reasoning would not require a debtor to cure 
any PPFN either.

Gibson was relied upon heavily in the reasoning of 
In re Rivera, No 2:13-2842, 599 B.R. 334, 339-42, 2019 
WL 430273 at *4-6 (Bankr. D. Ariz. Mar. 28, 2019). 
While Rivera dealt with modification of a plan, the 
court still held direct payments on a residential mort-
gage to be not “payments under the plan” and even 
further as payments outside of the plan. Id.

The Ninth Circuit Bankruptcy Appellate Panel dis-
agreed with both Gibson and Rivera when it sought to 
define “payments under the plan” in In re Mrdutt, 600 
B.R. 72 (9th Cir. BAP 2019) for purposes of a debtor’s 
ability to modify plan treatment. The BAP noted that 

S
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both Gibson and Rivera were focused on perceived misuse of 
Rule 3002.1’s notice of final cure and the increased number of 
denials of discharge where the debtor had made all required 
payments to the trustee but failed in their direct obligations 
to creditors. Id at 80-81. However, “payments under the plan” 
should include a chapter 13 debtor’s direct payments to credi-
tors for purposes of discharge under Section 1328(a). Id at 81.

The BAP in Mrdutt stated “perhaps as an unintended conse-
quence, Rule 3002.1 has merely exposed the problem…” Id at 
81. Though in reference to notices of final cure, the sentiment 
applies to the PPFN as well. Creditors will continue to remain 
bound by Rule 3002.1 and its penalties for only their lack of 
compliance, filing the PPFN without knowledge of when it 
will be paid. Until the decision is rendered that specifically 
makes the PPFN a “payment under the plan” and required for 
discharge, debtors may consider themselves victorious in ob-
taining a discharge despite its existence and despite its timely 
repayment – assuming, of course, the amount in question is an 
ant and not an elephant. 

For creditors, the 
PPFN is a procedural 
requirement, often 
deemed ministerial 
in nature. However, 
each instance 
carries potential for 
substantial sanctions 
if not filed, objection 
and substantial 
litigation if filed, and 
uncertainty about 
when charges will 
ultimately be paid.
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T H A T  I S  T H E  Q U E S T I O N

TO

OBJECT
OR

NOT OBJECT
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Fortunately, many jurisdictions treat the objection 
to confirmation as an “informal proof of claim”—
provided certain requirements are met. The docu-
ment must apprise the court of the existence, nature, 
and amount of the claim (if ascertainable) and make 
clear the claimant’s intention to hold the debtor lia-
ble for the claim. In re Charter Co., 876 F.2d 861, 863 
(11th Cir. 1989).

The objection should indicate the anticipated ar-
rearage amount along with a statement identifying 
how the creditor has standing. For example, it should 
specify the legal instrument (i.e., recorded deed of 
trust or mortgage and applicable assignments) that 
provides for creditors lien on the property. The ob-
jection should also reference the legal description.

The Bankruptcy Appellate Panel for the First Cir-
cuit has recognized that the informal proof of claim 
doctrine is an equitable doctrine that rescues cred-
itors from untimeliness and permits bankruptcy 
courts to treat a creditor’s late formal claim as an 
amendment to the timely informal claim. This doc-
trine is intended to “alleviate problems with form 
over substance” where a creditor has failed to adhere 
to the strict formalities of the Bankruptcy Code but 
has made filings that put all parties on sufficient no-

tice that a claim is asserted by a par-
ticular creditor. Belser v. Nationstar 
Mortg., LLC (In re Belser), 534 B.R. 
228, 238 (B.A.P. 1st Cir. 2015)

It should be noted that Motions 
for Stay Relief may also be consid-
ered an informal proof of claim. This 
was affirmed by the United States 
Bankruptcy Court for the Southern 

District of Florida in In re Castro, No. 22-13672-
RAM, 2022 Bankr. LEXIS 3398 (Bankr. S.D. Fla. Dec. 
1, 2022). In Castro, the Bankruptcy Court overruled 
the Trustee’s Objection to Late Filed Claim by find-
ing that a previously filed motion for stay relief sat-
isfied the 11th circuit standard for allowing a filing 
other than a proof of claim to be treated as an infor-
mal claim.

The Bankruptcy Court found that the motion for 
stay relief described the nature and amount of the 
claim against the debtor and included a copy of the 
state court complaint. Thus, it satisfied the two-part 
test, which is to first examine whether the motion ap-
prises the court of the existence, nature, and amount 
of the claim, and second to examine whether the mo-
tion makes clear that the claimant’s intended to hold 
the debtor liable. In re Charter Co., 876 F.2d at 864.

It is important that creditors’ file objections to con-
firmation in cases where the arrears are understated. 
This will protect the creditor in the event the claims 
bar date is missed. That is because most courts have 
found that an amended claim which increases the 
claim by a material amount is, in effect, a new claim 
not entitled to be freely allowed. 

SETH GREENHILL, ESQ.
BANKRUPTCY ATTORNEY
PADGETT LAW GROUP
SETH.GREENHILL@PADGETTLAWGRWOUP.COM

IN FULL conduit jurisdictions, or those 
that pay according to the proof of claim, 
creditors often struggle with whether 
to file an objection to confirmation. In a 
perfect world, the proof of claim is filed on 
or before the claims bar date, and trustee 
pays according to the filed claim. However, 
we know that life is not always perfect, and 
sometimes bar dates are missed.
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CHAPTER

CONSUMER BANKRUPTCY 
REFORM ACT OF 2022
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BY AMY M. KISER, ESQ.
ATTORNEY

GILBERT GARCIA GROUP, P.A.
AKISER@GILBERTGROUPLAW.COM

Senator Elizabeth Warren and Representative Jerrold Nadler 
reintroduced the Consumer Bankruptcy Reform Act (“CBRA”). The 
bill was previously introduced in December 2020, but never made it 
to a floor vote. The CBRA has been reintroduced as it was originally 
proposed in 2020. The CBRA seeks to overhaul the current bankruptcy 
system to help working families by reducing the amount of paperwork for 
debtors, simplifying the filing process, and decreasing filing costs. If the 
bill passes, it will dramatically change current bankruptcy proceedings 
and creditors’ rights in bankruptcy proceedings.

On September 28, 2022
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The CBRA proposes to eliminate Chapters 
7 and 13 and proposes a new Chapter 10. 
The automatic stay in the new Chapter 10 
mirrors the current automatic stay under 
Chapter 13 and provides for a discharge as 
in Chapter 7 cases. It further provides for 
several plans of reorganization, all of which 
can be used by the debtor in a single case.

The first reorganization plan under the 
proposed Chapter 10 is the Repayment 
Plan (11 U.S.C. 1022(a), which provides for 
repayment of unsecured claims. The sec-
ond reorganization plan available under 
Chapter 10 is the Residence Plan (11 U.S.C. 
1022(b)). The Residence Plan addresses 
only secured debts secured by the debtor’s 
principal residence. Under this plan the 
debtor can modify the rights of the hold-
ers of these secured claims, including first 
mortgage loans. Moreover, the plan can 
provide for the sale of the secured property. 
The third reorganization plan is the Proper-
ty Plan (11 U.S.C. 1022(a)), which addresses 
all secured claims except those secured by 
the debtor’s residence. This plan includes 
vehicles and investment property. The debt-
or will have the ability to file just one of the 
plans; all three plans; or any combination 
of the plans in a single case.

The bill is intended to be friendly to con-
sumer debtors and specifically provides that 
the “provisions of this title shall be inter-
preted liberally in favor of relief for consum-
er debtors” (11 U.S.C. 1010). As a result, the 
CBRA will vastly reduce a creditors’ ability 
to exercise their rights in the collateral.

For instance, currently debtors are pro-
hibited from modifying a first mortgage on 
homestead property. 11 U.S.C. § 506. See 
Nobelman v. American Savings Bank, 508 
U.S. 324 (1993) (Court held that 11 U.S.C. 
1322 (b)(2) prohibits a debtor from modify-
ing a first mortgage on homestead property). 

However, under the CBRA, the debtor can 
modify the loan and will be able to extend 
the maturity for the later of fifteen years 
after confirmation of the plan or five years 
after the original maturity date. While the 
loan modification provision is not clear on 

whether non-consensual modifications will 
be permitted, based on the interpretation 
provisions it is likely to be interpreted in fa-
vor of the debtor. Another significant change 
is that under the residence plan, the debtor 
will not be in default under the residence 
until the debtor is at least 120 days delin-
quent in payments.

Although the CBRA seeks to simplify 
the bankruptcy process and reduce fees, 
it has the potential to increase complexi-
ty and increase fees. Currently, in Chapter 
13 cases, the debtor files a single plan that 
addresses all claims. However, under the 
CBRA, the debtor can file up to three sep-
arate plans. All of which will need to be 
reviewed and addressed by the Chapter 10 
Trustees and creditors; whereas currently, 
the Trustees and creditors only need to re-
view and address a single plan. Addition-
ally, due to the radical changes, the CBRA 
will likely result in drawn-out litigation 
which will in turn increase costs for both 
debtors and creditors.

In conclusion, while the CBRA may or 
may not make it to a floor vote, due to its im-
pact on secured creditors, it is worth paying 
close attention. 

If the bill passes, it will dramatically 
change current bankruptcy 
proceedings and creditors’ rights 
in bankruptcy proceedings.
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The Expansion of Sanctions 
under Bankruptcy Rule 3002.1 

after In re Gravel
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FEDERAL RULE OF BANKRUPTCY PROCEDURE 3002.1 (the “Rule”) 
applies in Chapter 13 cases to holders of claims that are secured by the 
debtor’s principal residence and for which the plan provides for payment 
of contractual installment payments. The Rule requires notice of payment 
changes and additional fees, expenses, and charges assessed to the loan 
during the life of the Chapter 13 case. The Rule also requires the Chapter 
13 Trustee to file a notice of the final cure payment. Rule compliance by 
claim holders has been challenged by debtors.
The problems with Rule compliance are illustrated by 
cases where debtors requested sanctions against claim 
holders for alleged non-compliance. As a result, the 
Second Circuit Court of Appeals analyzed sanctions 
under the Rule in In re Gravel, 6 F.4th 503 (2d Cir. 
2021). Gravel, a decision favorable to mortgage holders 
and servicers, held that the Rule does not authorize 
punitive monetary sanctions. The dissent in Gravel be-
lieved otherwise. Since Gravel, other courts have held 
the opposite, that the Rule permits awards of sanc-
tions and punitive damages. The Supreme Court de-
clined to chime in on the issue by denying cert. As a 
result of the lack of clear direction whether sanctions 
are available and what conduct could trigger sanc-
tions, the Rule and the cases discussing the Rule have 

become a hot-button topic for mortgage servicers.
At the opposite end of the Gravel spectrum is In re 
Blanco, 633 B.R. 714 (Bankr. S.D. Tx. 2021). Blanco dis-
cussed Gravel and agreed with the Gravel dissent on 
whether the Rule permits the award of sanctions and 
punitive damages. In Blanco, plaintiffs alleged that 
the defendant changed plaintiffs' monthly mortgage 
payment three times without filing the required Rule 
3002.1(b) notice. Plaintiffs also alleged that the defen-
dant violated Rule 3002.1(c) by assessing “BK Fees, 
Legal Fees or Costs, Property Inspection Fees, and Ti-
tle Costs” during the bankruptcy case without filing 
the correct notice under the Rule. The plaintiff sued 
the defendant for, inter alia, punitive damages for al-
leged violations under the Rule. The defendant moved 

BY SUSAN NOTARIUS, ESQ.
BANKRUPTCY & COMPLIANCE ATTORNEY
KLUEVER LAW GROUP, LLC
SNOTARIUS@KLUEVERLAWGROUP.COM
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to dismiss. The defendant argued:

a. as a procedural rule, the Rule did not create a private 
cause of action;

b. violations of the Rule in a prior bankruptcy case can-
not be brought in a subsequent unrelated adversarial 
proceeding;

c. punitive monetary sanctions are not permitted under 
Rule 3002.1(i)(2); and

d. in the alternative, plaintiffs did not plead any harm 
by defendant's alleged failures to comply with  
the Rule.

Blanco did not decide whether the Rule creates a 
private cause of action. However, the Blanco court 
did hold that the plaintiffs could maintain their 
Rule violation claim in an adversary proceeding and 
therefore denied the defendant’s motion to dismiss. 

The court also held that it was appropriate to seek 
damages for violations of the Rule in a subsequent 
case. Blanco agreed with the dissent in Gravel and 
further held that the Rule permits sanctions and pu-
nitive damages. Finally, the court held that plaintiffs 
do not have to allege harm when making a claim for 
a violation of the Rule.

Other post Gravel cases have also discussed viola-
tions of the Rule. See, e.g., In re Neria, No. 16-03148, 
2022 WL 17254478 (Bankr. N.D. Tex. Nov. 28, 2022)
(acknowledging that punitive sanctions may be an 
available remedy under the Rule but declined to im-
pose sanctions). See also, In re Culberson, No. 1:21-ap-
01012-SDR, 2022 WL 2111268 (Bankr. E.D. Tenn. Jun. 
10, 2022), and In re Dewitt, 644 B.R. 385 (Bankr. S.D. 
Oh. 2022) (discussing remedies for violations of the 
Rule under other state and federal statutes such as 
RESPA and FDCPA, in addition to automatic stay and 
discharge injunction claims).

Most troubling for servicers and mortgage holders 
is In re Harlow, No. 20-07028, 2022 WL 17586716 
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(Bankr. W.D. Va. Dec. 12, 2022). Harlow is a class ac-
tion adversary case comprised of a class of debtors 
that filed bankruptcy cases in different districts. Har-
low held that:

1. Sanctions and punitive damages may be awarded for 
violations of the Rule;

2. There is a private right of action under the Rule; and

3. The court had jurisdiction over actions pending out-
side of the district.

Harlow also held that violations are not limited to a 
lack of timely notice. Harlow expanded what counts as 

“filed” under the Rule.
As in Blanco, Harlow decided that sanctions are an 

available remedy under the Rule. “The Court believes 

that Rule 3002.1 must have teeth to achieve its purpos-
es, and that, different from a private right of action for 
compensatory damages, punitive, non-compensatory 
sanctions can be warranted to achieve its purposes. 
Otherwise, Rule 3002.1(i), the sanctions provision of 
the Rule (which is exactly what it is), would have little 
deterrent ability as to future violations. In that respect, 
a claim for punitive, non-compensatory sanctions for 
violation of Rule 3002.1 can and should be able to be 
maintained.” Harlow, 2022 WL 17586716, at *4.

Harlow went well beyond Blanco in several ways and 
seems to have expanded both the requirements of and 
remedies available under the Rule. The Rule provides:

i. FAILURE TO NOTIFY.
If the holder of a claim fails to provide any infor-
mation as required by subdivision (b), (c), or (g) of 
this rule, the court may, after notice and hearing, 
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take either or both of the following actions: (1) 
preclude the holder from presenting the omitted 
information, in any form, as evidence in any con-
tested matter or adversary proceeding in the case, 
unless the court determines that the failure was 
substantially justified or is harmless; or (2) award 
other appropriate relief, including reasonable ex-
penses and attorney's fees caused by the failure.

Fed. R. Bankr. P. 3002.1(i) (emphasis supplied). 
Blanco involved a failure to notify under the Rule. Har-
low, on the other hand, was based on documents de-
fendants filed that were not untimely and arguably not 

prepared to comply with the Rule at all. Rather, the 
complained-of documents contained false or incorrect 
information.

In addition to holding that remedies are available 
for filed documents but no failure to notify under the 
Rule, Harlow’s holding is problematic for mortgage 
holders and servicers because Harlow expanded the 
scope of what is considered “filed” under the Rule. 

“The Plaintiffs’ key allegations of fact are that the Plain-
tiffs, who are debtors in open Chapter 13 bankruptcy 
cases in various courts around the country, had their 
mortgage loans placed in forbearance status by Wells 
Fargo without the Plaintiffs’ permission, knowledge 
or request. Additionally, the Plaintiffs allege that 
Wells Fargo filed a notice of forbearance on the claims 
register through a Rule 3002.1 notice or a notice of 
forbearance on the main case docket in each case, all 
of which contained false statements that the Plaintiffs 
had requested forbearance from Wells Fargo.” Harlow, 
2022 WL 17586716, at *1 (emphasis supplied). Wells 
Fargo argued that neither was a filing under the Rule 
since the filings on the main case was a notice not 

filed as a Rule 3002.1 filing and that Wells specifically 
disclaimed the Rule on the other filings.

The court discussed the disclaimer and the notices 
filed on the main docket separately.

With respect to the disclaimer, the disclaimer 
stated:

The use of Official Form 410S1 and of the electron-
ic filing method for a Notice of Payment Change 
is being used to provide interested parties with 
notice of the forbearance arrangement, detailed 
below. It is only being used due to limitations on 
existing functionality available to limited users 

within the Courts’ CMECF systems. The use of 
this form in no way implies that a payment change 
is occurring or has occurred on the account. This 
filing does not imply that the provisions of FRBP 
3002.1 apply to this filing, nor does the Servicer\
Creditor consent to the application of any provi-
sions of FRBP 3002.1 to this filing.

The court found that “this disclaimer does not rid 
the form of false statements, and the form as complet-
ed and filed does not comply with the Defendants’ ob-
ligations under Rule 3002.1. Even if unilaterally plac-
ing a debt in forbearance does not require the filing 
of a Rule 3002.1 notice, filing a notice with false in-
formation can still create unnecessary confusion and 
misinform parties about important aspects of a bank-
ruptcy.” Harlow, 2022 WL 17586716, at *4.

Taking it to the extreme, the court also construed 
the Notices of Temporary Forbearance filed on the 
main docket in some of the cases as filings under the 
Rule. The court found that “these docket filings are 
similarly confusing, creating detrimental effects on 

While the debate over whether sanctions are available under the 
Rule will go on, what is clear is that servicers should review their 

policies and procedures to facilitate compliance with the Rule.
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the Plaintiffs’ bankruptcy cases. The filings do not 
outreach Rule 3002.1's grasp.” Harlow, 2022 WL 
17586716, at *4.

The slippery slope of this position is that any-
thing a mortgage holder or servicer files related to 
a loan covered under the Rule can potentially lead 
to a violation of the Rule and non-compensatory 
punitive damages.

A proposed amendment to the Rule does little 
to un-muddy the waters: “Subdivision (i) would be 
amended to clarify that the listed sanctions are au-
thorized in addition to any other actions that the 
Rule authorizes the court to take if the claim hold-
er fails to provide notice or respond as required 
by the Rule.” Committee on Rules of Practice 
and Procedure of the Judicial Conference of the 
United States, Report of the Advisory Committee on 
Bankruptcy Rules at Action Item 9 (May 24, 2021). 
Courts will continue to debate whether non-com-
pensatory sanctions are an available remedy under 
the Rule.

While the debate over whether sanctions are 
available under the Rule will go on, what is clear 
is that servicers should review their policies and 
procedures to facilitate compliance with the Rule. 
At a minimum, servicers should have policies and 
procedures in place to ensure that:

1. The servicer keeps accurate records that correctly 
reflect post-petition mortgage payments and pay-
ments in arrears;

2. Notices of Mortgage Payment Change and Notice 
of Post-Petition Fees, Expenses, and Charges are 
timely filed;

3. Fees and charges that are not listed in a timely 
filed Notice of Post-Petition Fees, Expenses, and 
Charges or that have been disallowed by the 
bankruptcy Court are not included in the account 
as being due; and

4. Service transferred accounts are carefully re-
viewed for issues that could arise under the Rule. 
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STATE SNAPSHOT | ARIZONA

Proposition 209: A Creditor’s Guide to Arizona’s 
Predatory Debt Collection Act
BY LARRY O. FOLKS, ESQ.

FOLKS HESS, PLLC

FOLKS@FOLKSHESS.COM

IN THE NOVEMBER 2022 General Election, Arizona voters approved, by a margin of 72% to 28%, the 
“Healthcare Debt Interest Rate Limit and Debt Collection Exemptions Initiative” (Proposition 209).

The resulting law, the Predatory Debt Collection Act 
(PDCA), increases the dollar amount of several import-
ant statutory exemptions that apply to post-judgment 
debt collection actions in Arizona. The increased ex-
emptions concern:

• the personal residence homestead exemption;

• the household furniture, furnishings and applianc-
es exemption;
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• the motor vehicle exemption;

• the non-wage garnishment exemption; and

• the wage garnishment exemption.

Collectively, the bulleted items above constitute the “Arizona Statutory Ex-
emptions.”

The PDCA also establishes caps on the amount of interest that can be 
charged upon (a) medical and non-medical debts and (b) judgments based 
upon such debts.

Pursuant to the Arizona Constitution1, the Governor has 30 days after the No-
vember 8 election date to issue a proclamation declaring that the Proposition 209 
ballot measure received a majority vote and is law. Upon that proclamation, the 
law becomes effective immediately. At the time of this writing, it was anticipated 
that the Governor would do this on the 30th day, making December 8, 2022, the 
effective date.

Following are questions and answers related to the increases to the Arizona 
Statutory Exemptions and a discussion of the new interest rates that may be 
charged on medical and non-medical debts and judgments related to such debts 
that shall apply pursuant the PDCA.

1. WHAT IS THE NEW HOMESTEAD EXEMPTION AMOUNT 
UNDER THE PDCA?
As of the effective date, the Arizona homestead exemption is $400,000, increased 
from $250,000.2

Note: The homestead exemption shall also increase annually going forward, 
based upon the increase in the cost of living. Specifically, the $400,000 home-
stead exemption amount will be adjusted annually – starting on January 1, 2024, 
and repeating on January 1 of each successive year – by the increase in the cost 
of living. The cost-of-living increase will be measured by the percentage increase, 
as of August of the immediately preceding year, in the U.S. Department of La-
bor’s consumer price index (“Annual CPI Increase”).

2. WHAT IS THE EXEMPTION AMOUNT FOR HOUSEHOLD 
FURNITURE, FURNISHINGS AND APPLIANCES UNDER THE PDCA?
The Arizona household furniture, furnishings and appliances exemption is in-
creased to $15,000 from $6,000.3

Note: The Arizona household furniture, furnishings and appliances exemp-
tion will also increase annually, beginning on January 1, 2024, based upon the 
increase in the cost of living calculated by the Annual CPI Increase.

1  Arizona Constitution, Article IV, Part 1, Section 1, at ¶13.
2  A.R.S. § 33-1101(A) and (D).
3  A.R.S. § 33-1123 (A) and (B).
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3. WHAT IS THE EXEMPTION AMOUNT FOR A MOTOR VEHICLE 
UNDER THE PDCA?
The Arizona motor vehicle standard exemption is increased to $15,000 from 
$6,000, and the disability exemption is increased to $25,000, from $12,000.4

Note: Both of the motor vehicle exemptions will also increase annually, begin-
ning on January 1, 2024, based upon the increase in the cost of living calculated 
by the Annual CPI Increase.

4. WHAT IS THE EXEMPTION AMOUNT APPLICABLE TO BANK 
ACCOUNT, OR NON-WAGE, GARNISHMENTS UNDER THE PDCA?
Up to $5,000 held in a single account at any one financial institution is exempt 
from collection.

Bank account, or non-wage, garnishments are authorized and controlled by an 
application process set forth by A.R.S. §§ 12-1570 et seq.

One major limitation is that a writ of non-earnings garnishment is valid only 
on the date the writ is served on the financial institution. The financial institution 
only has to freeze any funds on deposit in the account garnished on the date the 
writ is served by a process server on the financial institution.

Additionally, only non-exempt funds may be garnished. The Arizona bank 
account, non-wage, exemption significantly increases to $5,000, from $300, of 
funds held in a single account in any one financial institution.5

Based upon the increase of the non-wage garnishment exemption, a total of 
$5,000 held in a single account in any one financial institution is exempt from 
garnishment and must be withheld by the financial institution that responds to 
the writ of non-earnings garnishment.

Note: The bank account, or non-wage, exemption will also increase annually, 
beginning on January 1, 2024, based upon the increase in the cost of living cal-
culated by the Annual CPI Increase.

5. WHAT IS THE EXEMPTION AMOUNT APPLICABLE TO WAGE, 
OR EARNINGS, GARNISHMENTS UNDER THE PDCA?
The percentage of wages subject to garnishment is reduced. The percentage of 
wages subject to garnishment is calculated as 10% (previously 25%) of the gar-
nishee’s disposable earnings for the subject work week, or the disposable earn-
ings for that week, which exceed 60 times (previously 30 times) the applicable 
minimum hourly wage in effect at the time the earnings are payable, whichever 
amount is less. The applicable minimum wage is the minimum wage required by 
federal, state or local law, whichever is highest.

Wage, or earnings, garnishments are authorized and controlled by an applica-
tion process set forth by A.R.S. §§ 12-1598 et seq.

4  A.R.S. § 33-1125(A)(8).
5  A.R.S. § 33-1126(A)(9).
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The wage, or earnings, garnishment statute and Arizona exemptions limit the 
dollar amount of a judgment debtor’s wages that may be garnished.6

The garnishee/employer shall immediately pay over to the judgment creditor 
10% (or the lesser sum calculated as described above) of all nonexempt earnings 
withheld from the wages of the judgment debtor.7

Note: The wage, earnings exemption, does not automatically increase annually.

6. DOES THE PDCA LIMIT THE INTEREST RATE TO BE 
CHARGED ON MEDICAL AND NON-MEDICAL DEBTS AND 
MONEY JUDGMENTS RELATED TO SUCH DEBTS?
Yes. The PDCA provides that the interest rate that may be charged on medical 
debt, and judgments based upon medical debt, shall be the weekly average one-
year constant maturity Treasury Yield, as published by the Board of Governors of 
the Federal Reserve system, for the calendar week preceding the date when the 
consumer was provided with a bill, but capped at an interest rate that shall not 
exceed 3% per annum.8

The PDCA also provides that interest on any loan, indebtedness or obligation 
other than medical debt shall be charged at the rate of 10% per annum, unless a 
different rate is contracted for in writing, in which event any rate of interest may be 
agreed to. Furthermore, judgments based upon non-medical debt shall bear inter-
est at the rate provided for in the written agreement upon which the judgment is 
based, as long as the rate does not exceed the maximum rate of interest provided 
by applicable law.

The PDCA further provides that, unless specifically provided for in statute or 
a different rate is contracted for in writing, interest on any judgment other than 
judgments on medical debt shall be at the lesser of 10% per annum or at a rate 
per annum that is equal to the prime rate of interest plus 1.0%.

7. DOES THE PDCA APPLY RETROACTIVELY TO ALL PENDING 
COLLECTION ACTIONS?
No, the PDCA applies prospectively. Section 9 of the PDCA includes the follow-
ing Saving clause:

This act applies prospectively only. Accordingly, it does not affect rights and 
duties that matured before the effective date of this act, contracts entered into be-
fore the effective date of this act, or the interest rate on judgments that are based 
on a written agreement entered into before the effective date of this act.

It is anticipated that the scope and application of this Savings clause of the 
PDCA will be litigated. 

6  A.R.S. § 12-1598.10.
7  A.R.S. § 33-1131(B).
8  A.R.S. § 44-1201(A).
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Bankruptcy Judge Provides 
a Roadmap for Retroactively 
Annulling the Automatic Stay
BY PATRICK HRUBY, ESQ.

SENIOR ASSOCIATE ATTORNEY

BROCK & SCOTT, PLLC

PATRICK.HRUBY@BROCKANDSCOTT.COM

RECENTLY, JUDGE GEYER of the United States Bankruptcy Court for the Mid-
dle District of Florida issued an opinion in a matter where she was asked to ret-
roactively annul the automatic stay to allow a post-petition foreclosure sale to be 
finalized. In granting the creditor’s motion, she provided a roadmap for litigants 
facing a similar issue.

In In re Potchen, Case No. 6:22-bk-1156-TPG, 2022 
WL 4690322, (Bankr. M.D. Fla. September 30, 2022), 
the creditor obtained a Final Judgement of Foreclo-
sure after nearly 13 years of state court litigation, 
during which, the debtor quitclaimed the property to 
a relative who later quitclaimed it to another individ-
ual. Following the Judgment, the state court sched-
uled a foreclosure sale. Prior to the sale, the debtor, 
an incarcerated individual, emailed creditor’s coun-
sel a blurry picture of himself with what was pur-
ported to be a bankruptcy petition and stated that 
he was mailing the petition to the Bankruptcy Court 
that same day. Relying on the “mailbox rule,” which 
deems filings by prisoners filed the day that the filing 
is deposited in the correctional institution’s mail, the 
bankruptcy case would be deemed filed on the day 
he mailed the petition.

Despite the debtor’s email notifying the creditor 
of the bankruptcy petition, the creditor continued to 
proceed with the foreclosure sale, at which the prop-
erty was sold to a third-party bidder. The state court 
issued a Certificate of Sale later that same day. The 
debtor’s bankruptcy petition was ultimately docketed 
two days after both the foreclosure sale and issuance 
of the Certificate of Sale.

Shortly after the Court docketed the petition, the 
debtor filed a Motion to Vacate Foreclosure Sale, al-
leging, among other things, that the creditor violat-
ed the automatic stay, the creditor lacked standing to 
foreclose, and there was no mortgage on the proper-
ty. The creditor filed a response arguing that the sale 
should not be vacated and requested that the stay be 
annulled. The Court initially determined that the 
request for an annulment must be made on separate 
motion and allowed creditor time to file that Motion, 
which it promptly did.

The Court conducted a hearing on the Motion to 
Vacate Sale and the Motion to Annul the Automatic 
Stay, after which it issued an Opinion that denied the 
debtor’s motion and granted the creditor’s motion. It 
found that the debtor’s arguments regarding standing 
and the existence of a mortgage were not well-tak-
en based on the Final Judgment. Relying on various 
Eleventh Circuit precedents, the Court explained that 
under appropriate cases, a court may annul the auto-
matic stay to validate a post-petition foreclosure sale 
and such annulment acts to retroactively validate ac-
tions taken after the debtor filed a bankruptcy petition. 
However, the Court noted, that such relief requires a 
case-by-case review and is only available in limited 
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circumstances.
The Court reviewed nine factors in determining that the stay should be retroac-

tively annulled in the Potchen case, which were: 
Examining the first factor, the Court found that the creditor had “implied actual 
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notice of the filing,” despite creditor’s argument that the blurry photo provided by debtor 
was insufficient. The Court stated that creditor could have easily verified whether the 
debtor had filed bankruptcy, although the sale occurred two days prior to the Court dock-
eting the debtor’s petition. The Court found that this factor weighed against annulling the 
automatic stay.

Next, the Court determined that the debtor filed the case in bad faith, noting that “the 
Debtor filed this bankruptcy case ‘to stop a foreclosure sale on property that he no longer 
owns nor lives in…’ and has not come to this Court in good faith”. Similarly, the Court 
found that the creditor would have obtained relief from the stay if it had sought such 
relief prior to the foreclosure sale. The Court noted that the debtor had no equity in the 
property and had not adequately protected the property causing the creditor to advance 
over $173,000.00 in escrow payments. Accordingly, the Court found that the second and 
third factors weighed in favor of annulling the automatic stay.

Whether the creditor 
had actual or 
constructive knowledge 
of the bankruptcy filing

Whether denying 
retroactive relief 
would result in 
unnecessary 
expense to the 
creditor

Whether the property 
is necessary to an 
effective reorganization

Whether creditor 
promptly sought to lift 
the stay retroactively to 
obtain approval of the 
foreclosure sale

Whether the third-
party purchaser’s 
rights will be 
impacted if the stay 
is not annulled

Whether the cred-
itor detrimentally 
changed its position 
on the basis of the 
action taken

Whether the 
debtor has equity 
in the Property

Whether the debtor 
acted in bad faith

Whether grounds 
would have existed 
for modification of 
the stay if a motion 
had been filed be-
fore the violation
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The creditor argued that it would continue to incur 
additional costs if the sale was not validated. While 
such costs could not be calculated, the Court stated 
that the Final Judgment was for $1,575,383.25, while 
the sale to the third party was for $685,000.00, which 
suggests that there would be very little chance for 
creditor to recover its costs if it were forced to re-sell 
the property. The Court gave little weight to this fac-
tor but found that it would favor annulling the stay in 

“this unusual case.”
The creditor admitted that it did not detrimentally 

change its position except for being forced to incur ad-
ditional costs and participate in a bad-faith bankruptcy. 
The Court stated that that factor was a minor consider-
ation and did not weigh in favor of annulling the stay.

As the Court noted in its analysis of the third factor, 
there was no equity in the property. While the Court 
compared the Final Judgment amount to the foreclo-
sure sale price and the assessed value of the property, 
it noted that the value is not relevant as the debtor 
previously quitclaimed his interest in the property. As 
such, the sixth factor weighed in favor of annulling 
the automatic stay.

The Court also found that the final three factors 
weighed in favor of annulling the automatic stay. First, 
it noted that the Debtor filed a Chapter 7 case, which 
is not a reorganization case; and, even if he sought to 

reorganize, his lack of regular income prevented him 
from being a debtor in a Chapter 13 case. As for the 
eighth factor, the Court found that creditor prompt-
ly sought to annul the automatic stay as it responded 
to debtor’s Motion to Vacate Sale approximately three 
weeks after the petition date and filed its motion to 
annul shortly after. Finally, the Court looked at the 
impact on the third-party purchaser’s rights if the au-
tomatic stay was not annulled and noted that, while 
the purchaser did not appear and argue its position, it 
was “at a minimum” deprived of the use of its funds 
while the bankruptcy case was pending. Each of those 
three factors weighed in favor of annulling the auto-
matic stay.

Ultimately, the Court found that seven of the nine 
factors weighed in favor of annulling the automatic 
stay and granted the creditor’s motion.

While the Potchen case is an unpublished deci-
sion from a single Florida bankruptcy court, it pro-
vides an easy-to-follow roadmap on the factors that 
practitioners and servicers should follow in arguing 
for the retroactive annulment of the automatic stay. 
But, due to the potential sanctions when there is a 
violation of the automatic stay, servicers and credi-
tors should seek advice from bankruptcy counsel as 
soon as practicable if there appears to be an auto-
matic stay violation. 
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While the Potchen case is an unpublished decision from a single Florida 
bankruptcy court, it provides an easy-to-follow roadmap on the factors 

that practitioners and servicers should follow in arguing for the retroactive 
annulment of the automatic stay.
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Remote bankruptcy court appearances  
post-covid: how’s it working for you?
BY JOEL JENSEN, ESQ.

BANKRUPTCY ATTORNEY

DIAZ ANSELMO AND ASSOCIATES, PA

JJENSON@DALLEGAL.COM

I
N MARCH 2020 THE COVID lockdown closed courthouse doors throughout the United States. 
Bankruptcy courts were no exception. However, the need for bankruptcy courts to continue oper-
ating to safeguard the legal rights of bankruptcy stakeholders resulted in major changes to court 
operations. Judicial staff and bankruptcy counsel needed to resume working remotely to meet the 
legal needs that did not stop while our government took steps to combat the pandemic.

One highly significant change was that all bankruptcy 
court proceedings had to take place remotely as court-

houses were closed to in-person business. In Ohio and 
Kentucky, some bankruptcy judges held court hear-
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ings via video conferences; others utilized telephone 
conferences. Ohio and Kentucky Bankruptcy courts 
eventually adopted telephone conferences for con-
ducting hearings in almost all bankruptcy matters. 
Most consumer bankruptcy court hearings, including 
those impacting residential mortgages, are resolved 
by settlements and negotiation rather than by judicial 
decisions. The typical court appearance lasts only five 
or ten minutes in routine bankruptcy matters. Court 
appearances in consumer Chapter 7 or 13 bankrupt-
cy cases are generally in the nature of status confer-
ences in which the judges gently nudge the disputing 
parties toward settlement. These hearings have been 
effectively and efficiently conducted by telephone.

In addition, an important part of the bankruptcy 
process is the 341 meeting of creditors, where the 
debtors must produce financial documents and infor-
mation, and debtors must testify under oath under 
questioning by the bankruptcy trustee and creditors. 
These meetings are now held by video or telephonic 
methods in all Ohio and Kentucky bankruptcy pro-
ceedings.

As COVID restrictions have eased, the courthouse 
doors have reopened. However, the Courts have con-
tinued with remote court appearances. In Ohio bank-
ruptcy courts, most hearings continue to be held by 
telephone. This has found favor with the Judges and 
the affected parties, and their counsel. Significant 
burdens and expenses are imposed upon legal coun-
sel and affected parties to travel for hearings that only 
take a few minutes of court time. Often such appear-
ances are made only to obtain an adjournment or ad-
vise of a settlement. With remote hearings, debtors 
do not have to miss work to attend court. It is more 
efficient for attorneys, and all concerned to attend re-

motely and a better use of scarce resources. Remote 
court appearances have benefited the parties, the 
Courts in Ohio, and the public.

In Kentucky, the story is somewhat different. Bank-
ruptcy courts have gone back to in-person hearings. 
However, the Western Kentucky Bankruptcy judges 
generally approve orders allowing counsel for credi-
tors to appear by telephone upon written request. In 
Eastern Kentucky, most hearings can be attended in 
person or remotely by appearing in the Lexington 
courtroom.

In representation of mortgage servicers and lend-
ers, the growing trend has been utilization of legal 
counsel that provides cost-effective high-quality 
legal representation in multiple jurisdictions and 
across state lines. Remote appearances have partic-
ular benefit to mortgage servicers employing multi-
state firms. The firm’s attorney assigned to the case 
will usually be available for a video conference or 
telephonic court hearing, which is not necessarily 
the case for an in-person hearing. It is preferable 
that the attorney assigned to the case attends the 
hearing as that attorney is the most knowledgeable 
regarding the matter. This results in a more efficient 
process and a faster resolution of bankruptcy court 
matters. Mortgage servicers especially benefit from 
remote appearances because they can present a wit-
ness or representative by video at the court hearing 
or mediation.

Remote bankruptcy court hearing attendance ap-
pears to be here to stay in Ohio and Kentucky. The 
technology needed for remote phone conferences is 
basic and available to all. Remote hearings are good 
for the courts, the public, and mortgage servicers, 
and their legal counsel. 

Remote bankruptcy court hearing attendance appears to be here to stay in Ohio and 
Kentucky. The technology needed for remote phone conferences is basic and avail-
able to all. Remote hearings are good for the courts, the public, and mortgage ser-

vicers, and their legal counsel.
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To Sell or Not to Sell: The Sale Plan 
Conundrum in Chapter 13’s
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FOR A SECURED CREDITOR, in a perfect world, each plan proposed at the commencement of a new Chapter 
13 filing would contemplate the curing of any pre-petition default in full within a reasonable time and the mainte-
nance of payments at the contractually-due amount while the case is pending—the so-called “cure-and-maintain” 
plan pursuant to 11 U.S.C. § 1322(b)(5). However, as the old adage goes, nothing is “perfect,” and so it is that 
11 U.S.C. § 1325(a)(5)(B) allows a debtor to propose a plan that provides for the treatment of a secured claim 
over the objection of a creditor if certain criteria are met—specifically, that the holder of the claim retains the lien 
securing its claim; the value of property to be distributed under the proposed plan on account of such claim is not 
less than the allowed amount of such claim; and periodic payments are in equal monthly amounts.

The perceived flexibility for a debtor contemplated in 
and by § 1325(a)(5)(B), coupled with a burgeoning real 
estate market (even as we enter the winter months), has 
resulted in a noticeable increase to the filing of the “sale 
plan”—the common Chapter 13 plan proposal provid-
ing for home retention during the stated plan term (or 
a portion thereof); continuing payments to a mortgage 
creditor during the term of the plan (either at the con-
tractual amount or a reduced “adequate protection” pay-

ment); and the ultimate sale of the home during the plan 
term to satisfy the creditor’s mortgage claim in full. But, 
there’s one problem. Cure-and-maintain plans provid-
ing for full payment of mortgages on principal residenc-
es through an undefined sale process at some undefined 
time in the future are not confirmable—at least in part 
due to the anti-modification prohibition of 11 U.S.C. § 
1322(b)(2) which bars the modification of the rights of 
the holder a claim secured only by a security interest in 
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real property that is a debtor’s principal residence.
In a recent (and lengthy) 44-page memorandum of 

decision in In re Materne, et al., 20-40027-CJP1 (Apr. 
7, 2022), Judge Christopher Panos of the United States 
Bankruptcy Court for the District of Massachusetts con-
sidered, inter alia, the question of whether a Chapter 13 
plan that proposes monthly payments in a fixed amount 
and a balloon payment upon sale of a home complies 
with the equal payment requirement of 11 U.S.C. § 
1325(a)(5)(B). In doing so, Judge Panos considered how 
Chapter 13 treats mortgages that mature prior to or 
during a plan’s term (i.e., “short-term debt”) different-
ly from mortgages that mature after the plan term (i.e., 

“long- term debt), ultimately concluding that § 1322(b)
(5) only allows for the curing of pre-petition arrears on 
long-term debt in default as of the petition date pro-
vided a debtor (1) cures the default within a reasonable 
time; and (2) stays current on post-petition payments 
due under the parties’ original agreement—notably, 
because a plan that does not provide for maintenance 
payments, and only provides for a sale within the time 
period covered by a plan would otherwise impermissi-
bly modify a secured creditor’s rights. To the contrary, 
if a secured debt at issue is a short-term debt that has 
matured or matures prior to the due date of the final 
plan payment, a debtor could not use § 1322(b)(5) to 
cure, but may look to § 1322(b)(3) which, when read in 
conjunction with § 1322(c)(2), permits a debtor to cure 
defaults of obligations that matured pre-petition or that 
mature during the plan term pursuant to § 1325(a)(5).

Judge Panos was keen to note, however, that § 1322(b)
(8) and § 1325(a)(5) provide an avenue that permits a 
secured claim to be paid in full through a sale that is 
in prospect at the time of confirmation or a reasonable 

1  See also In re Gnaman, 19-40930-CJP.
2  See also In re Flynn, Case No. 18-41098-EDK; In re Benoit, Case No. 18-41136-EDK.

time thereafter, subject to all other confirmation re-
quirements such as feasibility and good faith. For exam-
ple—to meet the burden of demonstrating feasibility, a 
debtor should provide evidence as to marketing efforts, 
the terms of a sale, justification as to why a requested 
sale period is reasonable, and generally, show that the 
debtor is motivated to effectuate a sale process.

The decision in Materne follows a majority position 
regarding the application the equal payment provision 
in the context of sale plans, with an emphasis placed 
upon feasibility, reasonableness, and good faith, and ef-
fectively mandates that debtors provide what a secured 
creditor would generally perceive as the “perfect” treat-
ment—or cure within a reasonable time and periodic 
post-petition contractual payments (to avoid an imper-
missible modification). Stated differently, the equal pay-
ment provision prohibits plans contemplating periodic 
payments followed by a lump-sum payment at some 
unknown date during the terms of a proposed Chapter 
13 Plan; the equal payment requirement applies to both 
maintenance and cure payments alike.

The outcome in Materne follows a somewhat analo-
gous finding in the District of Massachusetts in 2019—
with a drastically different outcome—in In re Unacha, 
et al., Case No. 18-40036-EDK2 (Apr. 23, 2019) which 
found in favor of a debtor’s proposal of a “cure” through 
loan modification over the length of a proposed plan, 
and may serve as a precursor to related considerations 
of a debtor’s proposed “cure” treatment as courts across 
the country grapple with the handling of grant requests 
through the Homeowner Assistance Fund (HAF) of the 
U.S. Department of the Treasury (and related state relief 
programs designed to assist affected borrowers) as soci-
ety emerges from the COVID-19 pandemic. 
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The equal payment provision prohibits plans contemplating periodic payments 
followed by a lump-sum payment at some unknown date during the terms of 
a proposed Chapter 13 Plan; the equal payment requirement applies to both 

maintenance and cure payments alike.
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THE FUNDAMENTAL CONCEPTS of “notice” and “proper service of process” are introduced to attorneys as 
early as the first semester of the first year of law school. In the context of bankruptcy, however, it is easy to con-
flate the two – particularly as to named creditors who, presumably, receive all relevant filings in a case. A recent 
opinion from the U.S. Bankruptcy Court, District of Nevada in In re Thompson (19-50254-NMC) dramatically 
illustrates why mistaking notice for service of process can be a very costly error, however.  

In 2015, the Thompsons executed a promissory note in 
favor of Admirals Bank (“the Bank”) for approximately 
$30,000.00. The promissory note was secured by a set 
of solar panels. Four years later, the Thompsons filed 
for Chapter 13 Bankruptcy. They identified the Bank in 
their schedules and included it on the creditor matrix. 
Over the next few months, the case proceeded routine-
ly: other creditors filed their proofs of claim, the Thomp-
sons filed and then amended their Chapter 13 Plan, and 
the Plan was objected to but ultimately confirmed. 

Notably, though, the Bank did not participate in any 
of the above. It did not file a proof of claim or respond to 
the Thompsons’ Plan. It did not make any other appear-

ances in the case. The Bank did not even appear when, 
in 2020, the Thompsons filed a Motion for Sanctions for 
Violation of the Automatic Stay against it. 

The Thompsons alleged the Bank sent statements de-
manding payment in violation of 11 U.S.C. § 362. Mo-
tions of this type have resulted in significant creditor 
sanctions in Nevada over the last decade; for example, 
see In re Marino, 13-50461-BTB ($119,000.00) and In re 
Gunnels-Moon, 13-12466-MKN ($300,742.10). Despite 
this, the Bank did not oppose or otherwise respond to 
the motion. 

The Court held an evidentiary hearing on the mo-
tion in early 2021. The Bank again did not appear, and 
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the Court granted the motion as unopposed. The Bank 
was ordered to pay sanctions as follows within 60 days: 
(1) $100,000 in emotional distress damages as to Mr. 
Thompson; (2) $100,000 in emotional distress damages 
as to Ms. Thompson; (3) $100,000 in punitive damag-
es; (4) $10,600.00 in lost wages; and (5) attorneys fees. 
Together, this sum equaled approximately $325,000.00. 
And while $325,000.00 is certainly nothing to sneeze at, 
it was also nothing compared to what was to come. 

When the Bank did not pay the sanctioned amount in 
60 days, the Thompsons returned to court and obtained 
an order compelling payment – with a $2,500.00 per 
diem that went into effect on April 01, 2021. Therefore, 
by June 2022, the sanction orders against the Bank to-
taled nearly $1.4 million dollars. 

That is when the Bank finally took substantive action 
by filing a Motion for Relief under FRCP 60(b) request-
ing all of the prior orders entered against it be unwound. 
The basis for the FRCP 60(b) motion was that the orig-
inal order granting the Thompsons’ Motion for Sanc-
tions for Violation of the Automatic Stay, as well as all 
orders stemming from that original order, were void un-
der FRCP 60(b)(4) because the Bank was not properly 
served. FRCP 60(b)(4) allows a party to seek relief from 
a final judgment, but is rarely used because it applies 
only when the judgment is predicated upon either juris-
dictional error or a violation of due process. 

Here, the Bank pled for relief under FRCP 60(b)(4) be-
cause the Thompsons were mandated to serve the motion 
on the Bank in accordance with FRBP 7004(h) and failed 
to do so in violation of the Bank’s right to procedural due 
process. In particular, the Thompsons were required to 
serve the Bank, an FDIC insured depository institution, by 

“certified mail addressed to an officer of the institution….” 
FRBP 7004(h). As evidence showed, the Thompsons had 
attempted service on the Bank at multiple addresses – but 
never via certified mail and never to the attention of an of-
ficer. The Bank further argued that this lack of proper ser-
vice, coupled with its lack of participation in the Thomp-
sons’ Bankruptcy case, meant the Court lacked personal 
jurisdiction over the Bank at the time the order was issued. 

In response, the Thompsons asserted the Bank had 

ample notice of the bankruptcy case derived from the 
numerous filings the Bank allegedly received– and even 
including purported actual notice in the form of direct 
verbal and written communication with Bank employ-
ees. The Thompsons additionally claimed the Bank both 
waived and forfeited its personal jurisdiction defense. 

In its written opinion, issued on October 06, 2022, 
the Court ruled solidly in favor of the Bank. The Court 
focused on the question of proper service and relegat-
ed the personal jurisdiction arguments to lesser impor-
tance. Citing In re Gordon, 2013 Bankr. LEXIS 1087, at 

*10 (Bankr. D. Nev. Feb. 12, 2013), the Court stated that 
“[n]otice and service apply in situations that are funda-
mentally different. Notice is generally governed by FRBP 
2002 in circumstances regarding the general adminis-
tration of a case and creditors… However, when a par-
ticular creditor’s rights are at issue in the bankruptcy 
case, the bankruptcy rules require a more rigorous type 
of notice. In that circumstance, a party is entitled to 
service.” The Bank, the Court found, was not properly 
served with the Motion for Sanctions for Violation of 
the Automatic Stay. As such, the Bank was denied its 
opportunity to be heard – and denied due process when 
the Court not only issued the order granting the origi-
nal sanctions award of $325,000.00 but the subsequent 
orders for more than $1.1 million in additional damages 
as well. Each of these orders was voided by the Court, 
reducing the amount owed by the Bank to zero. 

The Thompsons subsequently appealed the Court’s 
decision to the 9th Circuit’s Bankruptcy Appellate Pan-
el. It remains to be seen how this issue will fare there. 
However, for the time being, the underlying Court’s or-
der is a stark reminder of two things for practitioners in 
Nevada. First, it is attempting to conflate general notice 
of a bankruptcy case in chief with proper service of a 
contested matter that comports with the Federal Rules 
of Bankruptcy Procedure – but these are distinct con-
cepts with different rules. Failure to acknowledge this 
can be damaging to a case. And second, careful review 
of a moving party’s method of service may yield unex-
pected opportunities to raise beneficial due process and 
jurisdictional defenses. 
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NBS IS STILL 
ON THE FIELD 
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