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NBS IS STILL 
ON THE FIELD 
AND READY 
TO HELP! 

Our areas of expertise include:
Financial Audits • Acquisition Review • Ancillary Services • Transfer of Claim 

Notice of Payment Change • Post-Petition Fee Notices • Proof of Claim Ledger
Proof of Claim Filing • Motions for Relief • Foreclosure Management

Providing staff augmentation services for your bankruptcy and foreclosure departments during the 
disruption. NBS delivers Service with Certainty to banks, credit unions, mortgage servicers and 

investors for their bankruptcy and foreclosure portfolios. That’s a home run!

VISIT US AT NBSDEFAULTSERVICES.COM 

Contact Jim.OReilly@nbsdefaultservices.com
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RSMALaw Service in partnership with
US Default Management 

HOW IT
WORKS

Combining legal knowledge and process expertise, BKDirect is an automation-driven 
technology platform that reduces the risk of error and improves e�ciencies in creating and 
�lling certain bankruptcy documents. With a simple API and data points mapping, BKDirect  
auto-generates documents such as Notice of Payment Change which is then forwarded to 

our team for attorney review and subsequent �ling.

SAVE
MONEY

Save up to 50% with 
BKDirect’s process-friendly 
pricing model

REDUCE 
RISK

Auto-populated and 
calculated docs reduce 
manual entry errors

RESCUE 
LOST TIME

Smart automations allow 
you to focus on review 
instead of creation

CONTACT
US NOW

Woodward Ave, Suite 180 | Bloom�eld Hills, MI
(844) 322-6558    |    info@rsmalaw.com

www.mybkdirect.com company/rsma-law

Fast track your 
process improvement. 



15% Dues Discount for 2022 Membership Renewal: 
Members that paid their 2021 membership renewal 
dues in full by Dec. 31, 2021, will receive a 15% 
discount on their 2022 membership renewal dues.

Payment Assistance: Installment plans and credit 
card payments are available for 2022 membership 
dues, and for any ads and sponsorship purchases 
made in 2022.  No additional fees will be charged for 
these alternative payment methods.

2022 Membership Dues: There will be no increase in 
2022 membership dues.

Former Members Re-Joining: Any member that had 
cancelled during the pandemic and wants to re-join 
the ALFN in 2022 will not be charged any re-joining 
or initiation fees.

Online Educational Offerings: Although we are 
back to all in-person events again in 2022, we will 
continue offering webinars and online content at no 
additional cost to our members. 

On-Demand Webinars: All webinar recordings are 
available for on-demand viewing at no cost to 
members.

CLE Credit Discounts: As low as $11 per credit hour 
for ALFN events.

ALFN Branded Credit Card: This credit card is 
available to all employees of ALFN members, with 
competitive rates.

Discounted Ad Purchases: Discounts will be 
provided for anyone purchasing an annual 
sponsorship package, with discounts reaching over 
30%.  This applies to all events and ads purchased 
for 2022 in the Legalist (member directory), Picture 
the Future, WILLed, and ANGLE publications.

Sponsorship Opportunities: Newly designed 
sponsorships are available at a lower cost to provide 
continued branding and marketing opportunities for 
our members.

WE ARE HERE FOR YOU! ALFN is offering some enhanced membership benefits and incentives that will 
provide direct ROI for your continued support in 2022.  It is our continued goal each year to maintain 
100% Member Retention.  Here are some of the ways we would like to help our members and thank you 
for your continued support:

WE ARE HERE FOR YOU!
A L FN.O RG

OF THOUGHT 
LEADERSHIP

CELEBRATING
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WE WANT TO THANK YOU for your continued support through what has been a challenging two years in our in-
dustry.  Our achievements couldn’t have been possible without you.  ALFN continues to strive for excellence in edu-
cation and providing our members and industry stakeholders the information you require to make informed business 
decisions, even during times of uncertainty and change.  As we celebrate our 20th year serving the financial services 
industry, we are excited to bring you many new opportunities that give you the platform to showcase your products and 
services, grow your network of colleagues and clients, advocate to ensure your voices are heard, and deliver the highest 
value in legal education.

Throughout the pandemic we shifted our focus to virtual events, and enhancing our advocacy efforts with regulatory 
entities, GSE’s and other key decision makers in the mortgage servicing industry.  We also partnered with the USFN 
and LL100 and utilized our joint efforts to continue advocating on behalf of our collective members.  We were pleased 
to see the successes that our efforts made, in what was an unprecedented amount of work and leadership from all 
three industry associations, and that work still continues today.  Our goal for ALFN over the past two years was also 
to increase opportunities that yielded direct cost savings to our members, in a time when many of you were facing the 
financial challenges that were brought about abruptly from the pandemic and industry moratoriums.  ALFN also held 
several webinars and online conferences with the servicing community while in-person events were on hold, and those 
were all provided free of charge to our members and servicers. 

Rest assured that the leadership of ALFN remains front and center to continue advocating for the best interests of our 
members on a daily basis.  As many of our members are dealing with the operational issues that remain from the pan-
demic, we want you to know that ALFN will continue to be a vital leadership resource to have your voices heard and in 
providing you with the premier educational offerings you have come to expect from ALFN.  

This ANGLE publication is one of the many ways we continue bringing you the most current information on the many 
legal issues that impact your operations.  This first ANGLE publication of 2022 addresses several important Bankruptcy 
issues, as we prepare to host our Bankruptcy Intersect program in Dallas on March 9-10.  We hope to see each of you 
there in what will be a refreshing and timely training program for all Bankruptcy practitioners and mortgage servicers.

This year will bring about many great opportunities as we are celebrating our 20th birthday as an association, including 
our 20th Annual ANSWERS conference this July 17-20 in New Mexico.  We have introduced new committees, ALFN 
member forums and have other exciting things in store for you this year.

We are humbled by the support you have given us over the past 20 years, and we have a vested interest in seeing each 
of our members succeed.  2022 will provide us the opportunity to resume the normal activities and in-person events 
that you have come to appreciate from the ALFN.  We will continue to pivot and change to meet our members needs 
as our industry comes out of the pandemic.  Please reach out to us and let us know how we can continue to help you 
succeed, and join us as we celebrate 20 YEARS OF THOUGHT LEADERSHIP! 

We Are Here For You
ALFN Celebrates 20 Years
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President & CEO
American Legal & Financial Network (ALFN)

RANDALL S. MILLER, ESQ.
Chair of the Board
American Legal & Financial Network (ALFN)
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Bankruptcy & Restructuring
Creditors' Rights
Business Law

Litigation
Real Estate
Oil & Gas

707 Grant Street
Suite 2200, Gulf Tower

Pittsburgh, PA 15219
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BERNS T E I N L AW .COM

More board-certified bankruptcy and creditors'
rights attorneys in the state of Pennsylvania than

any other law firm

Six partners recognized in The Best Lawyers In
America© for 2021, including ALFN member Keri

Ebeck, who was also named to the 2020 Lawdragon
500 Leading U.S. Bankruptcy & Restructuring

Lawyers List



Further information on the �rm along with current updates can be found at www.brockandscott.com

©2021 Brock & Scott, PLLC. All Rights Reserved.

For partnership opportunities and more information contact 
Kevin Frazier at Kevin.Frazier@brockandscott.com and 513-322-6560

Experience. E�ciency. Integrity.

A TRUSTED ADVISOR AND PARTNER

Brock & Scott has been a trusted leader in the financial services 
and real estate industry for over 20 years with a commitment 
to helping our clients succeed. Our attorneys and sta� drive 
solutions that create value and results to achieve client goals 
and help them accomplish more. Through multiple o�ces across 
our geographic footprint, we work as one team, at our best 
each day, putting our clients’ interests first.

• Appellate

• Auto Replevin

• Bankruptcy

• Creditors’ Rights & Collections

• Litigation & Defense

• Project & Staffing Services

• Real Estate Default

• Real Estate Law

• Special Assets Resolution

• Title Curative

• 19 STATE FOOTPRINT • 23 OFFICES

FIRM PROFILE

SERVICES & OFFERINGSAlabama
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Florida
Georgia
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Maine

Maryland
Massachusetts

Michigan
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New Jersey
North Carolina

Ohio
Pennsylvania
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Tennessee
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MEMBER BRIEFS

Want more industry intel?
Check the complete industry calendar for 
ALFN and other events online at alfn.org for 
even more details and registration info.

IS YOUR CONTACT 
INFO UPDATED?
Is your online directory listing optimized? Do you 

know who has access to your ALFN.org account? 

Well, log in at ALFN.org to edit your member 

listing to make sure your information is current. 

You should also send us a complete list of your 

company employees and we will add them to our 

database to make sure everyone receives our 

updates and reminders. We often send emails on 

important opportunities for our members, so we 

don’t want you to miss out on all the ways you can 

get involved.

Contact us at info@alfn.org to be included.

ALFN EVENTS
S A V E  T H E  D A T E S

2 0 2 2

MARCH 9-10, 2022

BANKRUPTCY INTERSECT
Marriott Dallas Las Colinas

Irving, TX

APRIL 28-29, 2022

WILLPOWER SUMMIT
The Ritz-Carlton Dallas

Dallas, TX

JULY 17-20, 2022

ALFN ANSWERS 
20th Annual Conference 

Hyatt Regency Tamaya Resort

Santa Ana Pueblo, NM

NOVEMBER 16-17, 2022

FORECLOSURE INTERSECT
Marriott Dallas Las Colinas

Irving, TX

2 0 2 3
JULY 16-19, 2023

ALFN ANSWERS
21st  Annual Conference

Park Hyatt Beaver Creek Resort

Beaver Creek, CO

2 0 2 4
JULY 14-17, 2024

ALFN ANSWERS
22nd Annual Conference

Hyatt Regency Coconut Point Resort

Bonita Springs, FL

EVENT & ANNUAL 
SPONSORSHIP 
PACKAGES
Contact Susan Rosen at srosen@alfn.org to 

design a package that is right for you to sponsor 

single or multiple events.

VOLUNTEER 
OPPORTUNITIES
ALFN offers members an opportunity to serve 

on small, issue or practice specific groups. 

Take the opportunity to have direct involvement 

in developing and leading the activities of the 

ALFN. Volunteering is one of the most important 

activities you can do to take full advantage of 

your membership value. For descriptions of each 

group, their focus, activities and other details, visit 

Member Groups at ALFN.org.
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ALFN WEBINARS
The ALFN hosts webinars that are complimentary for members and servicers. Contact us at info@alfn.org to 
learn more about hosting a webinar and the benefits of doing so, or to sign up to attend our future webinar 
events. Our webinar offerings include:

SPEAKER APPLICATIONS FOR ALFN EVENTS
If you want to be considered for a panelist 
position as a speaker or moderator at one of 
our events, please find our events tab on alfn.
org and fill out the speaker form listed there. 
Each year many members submit their interest 

to speak at ALFN events, and we are looking for 
the best educators and presenters out there to 
get involved. To be considered, everyone in your 
company that wants to speak on a panel must 
complete a speaker form.

WEBINARS ON-DEMAND
 View Previously Recorded ALFN Webinars On-Demand at:
 wwww.gotostage.com/channel/alfnwebinars

PRACTICE BUILDING SERIES
Presentations on operational and business issues 
facing our members.

HOT TOPIC LEGAL UPDATES
Industry hot topics and litigation updates.

STATE SPOTLIGHT
Focusing on those state specific issues.

MEMBERS ONLY
Presenting the products/services you offer as a 
member of ALFN, and how they might benefit our 
Attorney-Trustee and/or Associate Members.
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floridaFORECLOSURE JUDGMENTS
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BY: JEFFREY S. FRASER, ESQ. 

PARTNER, BANKRUPTCY 

ALBERTELLI LAW 

JFRASER@ALAW.NET

GENERAL LIEN STATUTE INAPPLICABLE, BANKRUPTCY 
ANTI-MODIFICATION PROVISION APPLIES AND PROTECTS
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REQUENTLY REFERRED to as the “cram-down” provision, Section 506 of the Bankruptcy Code 
provides debtors a unique and empowering statutory right when dealing with certain secured 
creditors. Section 506 allows for the bifurcation (separation) of a secured creditor’s claim into 
a secured portion and an unsecured portion based on the value of the collateral securing the 
claim – meaning that a debtor can create an entirely new loan based on the property’s value 
and replace a first mortgage balance with such value. As a result, depending on the state of 
the housing market combined with a substantial balance on a first mortgage, a “cram-down” 
is an incredibly powerful tool in a debtor’s toolbox. However, secured creditors that hold a first 
mortgage that is solely secured by a debtor’s primary residence are protected from cram-downs 
by the “anti-modification” provisions found in Section 1322(b)(2) [chapter 13 cases] and Section 
1123(b)(5) [chapter 11 cases].

While the anti-modification provision is an es-
tablished concept, foreclosure final judgments 
(especially in Florida) can sometimes muddy 
the waters of an otherwise clear landscape. A 
Southern District of Florida (SDFL) bankrupt-
cy court was recently presented with a novel 
challenge to chapter 11’s anti-modification 
provision. The parties framed a narrow issue 
requesting the court to decide whether fore-
closure judgments apply to Florida’s general 
lien statute (Section 55.10 Fla. Stat.) because 
if foreclosure judgments did apply, the debtors 
alleged that the bank had additional security in 

other property of the debtors; and consequent-
ly, not secured “solely” by the debtors’ primary 
residence. The result – according to the debt-
ors – the bank would fall outside the scope and 
protection of Section 1123(b)(5)’s anti-modifi-
cation protection. It was undisputed that the 
debtors in the SDFL case occupied the proper-
ty at issue as their primary residency. The bank 
had obtained a final judgment of foreclosure 
years before the bankruptcy, and the balance 
on the claim had ballooned to north of $1.2 
million as of the petition date. The value of 
the property was approximately $650,000.00. 

f
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The debtors filed a motion to value seeking to cram-
down the first mortgage on their primary residence 
(a proposal that would eliminate over $500,000.00 
on the secured claim).

Pursuant to Section 55.10 Fla. Stat., a judgment, or-
der, or decree becomes a lien on real property in any 
county when a certified copy of the judgment is re-
corded in the official records. The debtors asserted 
that the court must look to the unambiguous language 
of the statute, and the cannons of statutory construc-
tion. Since the statute applies to “all judgments” and 

does not explicitly except foreclosure judgments, the 
debtors argued that foreclosure judgments should fall 
within Section 55.10 and upon recordation, create an 
additional lien on all real property of the judgment de-
fendants (the debtors) located in the county. Thus, the 
debtors argued, a condominium owned by the debtors 
served as additional security, and therefore the bank 
has security “other than” the debtors’ principal resi-
dence for its claim.
Counsel for the bank countered that Section 55.10 
was not applicable to foreclosure judgments, and as 
a result, the bank’s foreclosure judgment is secured 
solely by its lien on the debtors’ primary residence. 
The bank further argued that Section 55.10 was in-
tended to apply only to money judgments, and a fore-
closure judgment does not authorize execution of the 
judgment, and as such, a foreclosure judgment is not 
a “money judgment” as anticipated by the statute. 
Therefore, the anti-modification provision of Section 
1123(b)(5) should preclude claim bifurcation. The 
court ultimately followed the holding in the Florida 
District Court of Appeal case of Sanchez v. Black, 911 
So. 2d. 201, 201-02 (Fla. 3d DCA 2005). In Sanchez, 
the court held: “an existing, duly recorded mort-
gage, which ultimately results in a final judgment of 
foreclosure, is not the ‘judgment lien’ anticipated by 
[Section 55.10]. Instead, said mortgage is a pre-exist-
ing lien that is not extinguished by the foreclosure 
judgment, and thus, Section 55.10 is inapplicable 
here. Because the court found the general lien stat-
ute inapplicable to the bank’s foreclosure judgment, 
the bank’s entire first mortgage lien was protected by 
the anti-modification provisions of Section 1123(b)
(5). In Florida, a large population of mortgage claims 
are associated with foreclosure judgments entered 
prior to a debtor’s bankruptcy filing. The court’s rul-
ing confirms that the anti-modification protections 
of Sections 1123(b)(5) and 1322(b)(2) are still appli-
cable in such scenarios. 

In Florida, a large population of mortgage claims are associated with foreclosure judgments 
entered prior to a debtor’s bankruptcy filing. The court’s ruling confirms that the anti-modification 

protections of Sections 1123(b)(5) and 1322(b)(2) are still applicable in such scenarios.
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Hobson’s choice: 1: an apparently free choice when there 
is no real alternative; or 2: the necessity of accepting one 
of two or more equally objectionable alternatives. “Hob-
son’s choice.” Merriam-Webster.com. (last accessed Jan-
uary 7, 2022)

Practitioners that practice in multiple bankruptcy 
courts, whether in different states; or the same state, 
but in different districts; or, even within the same dis-
trict, but before different judges, know that each court 
operates on its own terms. A prime example is in the 
bankruptcy courts in Florida, which, like  many other 
courts, allow a secured creditor to recover post-peti-
tion fees in bankruptcy. But those courts have been re-
ducing the allowable amount of such fees drastically; 
and, in an increasing amount of cases. Effectively, all 
signs in many Florida bankruptcy courts are pointing 
to a war on post-petition fees charged by secured cred-
itors and the recoverability of those fees.

This article focuses on recent case law updates and 
rulings in Florida bankruptcy courts that limit a se-
cured creditor’s ability to recover post-petition fees 
incurred in bankruptcy cases under certain scenarios.

Federal Rule of Bankruptcy Procedure (“FRBP”) 
3002.1(c) requires a secured creditor in a chapter 13 
case, whose claim is secured by a security interest in 
the debtor’s principal residence, to file a post-petition 
fee notice (“PPFN”) with the court “itemizing all fees, 
expenses or charges (1) that were incurred in con-
nection with the claim after the bankruptcy case was 
filed, and (2) that the holder asserts are recoverable 

against the debtor or the debtor’s principal residence.” 
Under FRBP 3002.1(a), the creditor must file such no-
tices until the automatic stay is terminated as relates 
to that property. Additionally, the Bankruptcy Court 
for the Southern District of Florida expands that re-
quirement to any real property paid through the debt-
or’s plan. See Southern District of Florida Local Rule 
3002.1-1(A). A creditor must file its PPFN within 180 
days after the fee, expense or charge was incurred. See 
FRBP 3002.1(c).

In the Northern and Southern Districts of Florida, 
many debtors treat such claims outside of their bank-
ruptcy case by making direct payments to the secured 
creditor. Doing so, terminates the automatic stay upon 
plan confirmation. Similarly, many debtors also pay 
direct in Middle District of Florida. However, in that 
court the automatic stay terminates at the time the 
plan is filed.

FRBP 3002.1(a) states that “[u]nless the Court or-
ders otherwise, the notice requirements of this rule 
cease to apply when an order terminating or annul-
ling the automatic stay becomes effective with respect 
to the residence that secures the claim.” Accordingly, 
in courts such as the Northern and Southern Dis-
tricts of Florida, a creditor with a secured claim sub-
ject to FRBP 3002.1 is required to file a PPFN on a 
claim that is paid directly by the debtor until the plan 
is confirmed. See Note to Southern District of Flori-
da Local Rule 3002.1-1 (“Prior to entry of an order 
granting stay relief, 3002.1 Notices must be filed and 

BY PATRICK A. HRUBY, ESQ.

SENIOR ASSOCIATE BANKRUPTCY ATTORNEY

BROCK & SCOTT, PLLC

PATRICK.HRUBY@BROCKANDSCOTT.COM

DECISIONS CREDITORS MUST FACE WITH POST-PETITION FEE NOTICES IN FLORIDA

HOBSON’S 
CHOICE

15ALFN ANGLE //  VOL. 8 ISSUE 1



are required to be filed.”) While Rule 3002.1 notices 
are not required after stay relief, they are generally 
permitted. However, in the Southern District of Flor-
ida, filing a 3002.1 notice after the stay is lifted (i.e., 
on a direct-pay confirmed plan) is impermissible and 
may result in sanctions. Southern District of Florida 
Local Rule 3002.1-1(B).

Recently, primarily in the Middle and Southern Dis-
tricts of Florida, debtors have been objecting to PPFNs 

alleging the fees sought are not “reasonable”. Unfortu-
nately for secured creditors, many of the bankruptcy 
judges in those Districts agree and are reducing the 
amount of the fees that the creditor may recover. While 
these reductions are occurring mostly in cases where 
the debtor is paying a claim directly, that is not always 
the case, as discussed below.

In the Southern District, debtors’ attorneys are rou-
tinely objecting based on “reasonableness” and it is 
routinely sustained, at least, in part. In In re Zabchuck, 
21-10815-EPK (May 17, 2021), the secured creditor 
filed a PPFN seeking fees of $500 for a proof of claim 
and $450 for a plan review, for a total of $950. The 
debtor objected on the basis that the proof of claim and 
plan review were routine matters, and the requested 
fees were unreasonable. The Court held a hearing on 
the matter and Judge Kimball reduced the fees to $225 
total. The Order did not provide the reasoning for that 
fee amount.

In In re Chiarenza, 21-10492-MAM (September 29, 
2021), the secured creditor filed a PPFN seeking $510 
for a proof of claim and $390 for a plan review, for a to-
tal of $900. Again, the plan paid the creditor’s claim di-
rect outside of the plan, and the debtors challenged the 
reasonableness of the fees. Judge Mora found the fees 
to be excessive and unreasonable and noted that the 
“Debtors’ case is relatively simple, and the Debtors pro-
posed to pay Creditor directly outside the Plan.” The 

Court reduced the total fees to $500, stating that was 
calculated as 2 hours at $250 per hour, of which one 
and one-half hours were allocated to the proof of claim 
and one-half hour was allocated to the plan review.

Judge Mora raised another issue in Chiarenza, that 
is worth noting. The creditor filed its PPFN after the 
Court confirmed the debtors’ plan, but well within the 
180-day window of FRBP 3002-1(c). While the Court 
did not base its decision to reduce the fees on the time-

liness of filing, it did express concern that “Creditor’s 
inaction leading up to and including the Confirmation 
Hearing effectively represented to Debtors that Cred-
itor either did not incur or was not seeking fees for 
legal services rendered between the Bankruptcy Filing 
and Confirmation Hearing.” The Court explained that 
the debtors had already committed all of their dispos-
able income into the confirmed plan, which led them 
to face a “Hobson’s choice,” namely to either pay their 
attorney the $500 no-look fee to modify their plan to 
address the fees or pay fees directly.

On the same day the Court heard Chiarenza it heard 
two additional PPFN matters and issued subsequent 
orders on those cases. In In re Cousins, 20-23868-
MAM (September 29, 2021), the Court evaluated a 
very similar fact set: secured creditor filed a PPFN 
for $950, consisting of $500 for a proof of claim and 
$450 for a plan review. The debtors objected based 
on reasonableness. However, the debtors in Cousins 
filed a plan that proposed to cure the arrears and 
maintain the regular monthly payments. In a very 
similar Order, the Court sustained the objection in 
part and reduced the total fees to $500, applying the 
same reasoning as Chiarenza.

In In re De Almeida, also heard the same day, the cred-
itor filed a PPFN in the total amount of $1,750, which 
consisted of $1,200 in legal fees and $550 for the proof 
of claim. The legal fees were not broken down in the 

Under FRBP 3002.1(a), the creditor must file such notices until the 
automatic stay is terminated as relates to that property. Additionally, 

the Bankruptcy Court for the Southern District of Florida expands that 
requirement to any real property paid through the debtor’s plan.
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PPFN, but the Order shows that they consisted of a 
plan review, COVID forbearance notice, and objection 
to confirmation. The Debtor objected to reasonable-
ness and the Court sustained the objection in part, 
again, finding the fees excessive and unreasonable. 
The Court reduced the fees to $750 total, using virtu-
ally the same reasoning as previously discussed, but 
also assigning time to the forbearance notice and the 
objection to confirmation. Interestingly, the Court not-
ed that the creditor filed its objection to confirmation 
before it filed its proof of claim and stated that “fees for 
the Plan Objection could have been avoided altogether 
if Creditor had filed the Proof of Claim first… as the 
Debtor could have amended the … Plan … to conform 
the payments to the Proof of Claim.”

Judge Isicoff recently addressed the reasonableness 
of fees sought in a PPFN in In re Barrios, 20-10283-
LMI (November 3, 2021). In that case the Debtor filed 
a cure and maintain plan and the creditor filed a PPFN 
in the total amount of $1,750, consisting of $700 for 
the proof of claim, $250 for preparation of Form 410A, 
$250 for a plan review, and $550 for the objection to 
confirmation. After the Debtor objected based on rea-
sonableness, the Court again found the fees were un-
reasonable and reduced the fees. The Court sustained 
the objection, in part, disallowing the fee to prepare 
the Form 410A and sustaining the objection as relates 
to the proof of claim “to the portion of the $700 charge 
that exceeds one hour of the attorney’s time.” Howev-
er, Barrio is not resolved entirely yet. The Debtor filed 
a motion to clarify the Order sustaining the objection 
to the PPFN for the Court to determine the fees for 
the plan review and the objection to confirmation. The 
Court has not heard that motion as of the writing of 
this article.

Finally, a different set of facts presented themselves 
in a Southern District case, and present equally trou-
bling results for the secured creditor. In In re Abreu, 
19-23146-RAM (December 30, 2021), the Debtor was 
current as of the bankruptcy filing and filed a plan 
that paid creditor’s claim direct. The creditor nev-
er filed a PPFN but added $692.01 in post-petition 
pre-confirmation fees to the Debtor’s mortgage state-
ment. The Debtor objected seeking to disallow those 
fees and sought attorney’s fees for filing the objection. 
The creditor advised the court that it had reclassified 

the fees as non-recoverable, which mooted the Debt-
or’s request to disallow the fees. However, the Court 
awarded debtor’s attorney $700 in fees. The Court 
made that award based on a finding that the Debt-
or was current on the petition date, the creditor did 
not seek an award of those fees prior to confirmation 
(in other words, it did not file a PPFN), and because 
creditor only waived the fees after the objection was 
filed. While the fees would have likely been reduced if 
creditor filed a PPFN, the Debtor’s attorney most like-
ly would not have been awarded fees had the creditor 
filed the required PPFN, or decided not to recover the 
fees before assessing them.

The Middle District appears to have established 
certain unpublished and unofficial “no-look” fees in 
some of its courts. The Judges in Orlando are typically 
allowing the following amounts as recoverable: $300 
for a proof of claim, $150 for a basic objection to con-
firmation, $150 for a plan review, and $100 for a pay-
ment history review. Meanwhile, the Judges in Tampa 
and Fort Myers are generally allowing the following: 
$100 for a plan review and $150 for a proof of claim, 
if the plan pays direct, surrenders, or pays per the 
Court’s Mortgage Modification Mediation Program; 
$150 for a plan review and $300 for a Proof of Claim 
if the plan proposes to cure and maintain the claim; 
and $100 for a standard objection to confirmation for 
arrears or treatment.

Across the board, secured creditors routinely 
bill the services discussed above on a flat-rate ba-
sis, pursuant to allowable investor guidelines. Such 
fees are allowed by the underlying loan documents. 
The increasingly common objections and fee reduc-
tions give creditors and counsel their own Hobson’s 
choice: file a required PPFN in the amounts allowed 
by law and applicable guidelines and hope that the 
Debtor does not object, try to guess what is allow-
able in the absence of published “no-look” fees, or 
decide not to recover such fees. As it stands today, a 
small percentage of debtors’ attorneys are bringing 
most of the objections, but that is changing quickly. 
Ideally, the Courts will adopt standard allowable fees 
and publish them – as they do for Debtors’ attorneys 
in Chapter 13 cases. Until then, secured creditors 
should be aware of their own Hobson’s choice and 
discuss with counsel how to proceed accordingly. 
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HOMEOWNERSHIP PROVIDES security to many Americans. However, most Americans 
obtain the status as homeowners by obtaining loans secured by mortgages or deeds 
of trust. When COVID-19 hit the United States, the Federal Government provided 
protections for those homeowners who would be at risk of losing their homes due to 

negative effects from COVID-19. COVID-19 has impacted the mortgage servicing industry in 
many ways. The Coronavirus Aid, Relief, and Economic Security Act (hereinafter “CARES Act”) 
of 2020 was passed by the Federal Government to provide protections to those people who were 
detrimentally affected by the COVID-19 virus. Some of those protections were aimed at relief from 
residential mortgage obligations.

Forbearances have been a protection that the Fed-
eral Government put into place in response to the 
COVID-19 pandemic through the CARES Act. A 
large concern that was brought up relatively quickly 
regarding forbearances is that a standard forbearance 
requires all of the payments under the forbearance to 
come due once the forbearance ends. The mortgage 
industry as a whole reassured the American people 
that they would not call due the payments under a 
COVID forbearance if the borrowers communicat-
ed and worked with the lenders and servicers. One 
resolution that many lenders and servicers have of-

fered to address these payments are Partial Claim/
Subordinate Mortgages. These Partial Claim/Subor-
dinate Mortgages address the forbearance payments 
by requiring the borrower to execute a new note and 
mortgage/deed of trust indicating that the forborne 
amounts will come due at the earlier of the sale of 
the property, maturity of the original loan, or a date 
certain. The Partial Claim/Subordinate Mortgage is 
then recorded as a separate lien against Property.

Many bankruptcy courts do not require court ap-
proval for a loan modification, because a loan modifi-
cation does not create a new debt or a new lien, even 

Things To Think About
Forbearance Partial Claim/Subordinate Mortgages…  
Does Recording Cause Violation of the Automatic Stay?
BY MARY THIEME, ESQ., ATTORNEY 

RANDALL S. MILLER ASSOCIATES, P.C. 

MTHIEME@RSMALAW.COM
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when recorded with the appropriate Register of Deeds 
or Recorder’s office. However, a Partial Claim/Subor-
dinate Mortgage does create a new lien on the proper-
ty, and thus, triggers the effects of the Automatic Stay 
(11 USC §362). 11 USC §362(a)(4) prohibits any act to 
create, perfect, or enforce any lien against property of 
the estate. Depending on the district, the bankruptcy 
chapter that the case was filed under, the status of the 
bankruptcy proceeding, as well as the terms of the 
Chapter 13 Plan, servicers and mortgage companies 
will need to consult with local counsel to determine 
if court approval is needed to record these Partial 
Claim/Subordinate Mortgages.

Lenders and servicers will need to work with 
their local counsel to determine what actions, if 
any, are required to be permitted to record a Partial 
Claim/Subordinate Mortgage during the course of 
a bankruptcy case. Although these Partial Claim/
Subordinate Mortgages ultimately benefit the bor-
rowers/debtors the most, that does not mean bor-
rowers or their counsel will not bring claims for a 
violation of the automatic stay, if they believe one 

has occurred. If a borrower is in bankruptcy when a 
Partial Claim/Subordinate Mortgage is offered and 
accepted, lenders and servicers must reach out to 
their local counsel. Local counsel can then review 
the bankruptcy case to determine if court approval 
is needed to record the Partial Claim/Subordinate 
Mortgage. Court approval can be obtained either 
through a stipulation with all appropriate parties, 
or through a motion that provides notice to all ap-
propriate parties.

Lenders and servicers have been actively trying 
to work with borrowers since the beginning of the 
COVID-19 pandemic. Assisting borrowers under the 
CARES Act, as well as through other programs, cre-
ated a learning curve within the industry, and the 
courts. While everyone is working through these 
learning curves, we anticipate new issues will arise 
as things progress. It is of utmost importance that 
lenders and servicers protect themselves while pro-
tecting borrowers. Consulting with local counsel 
regarding these issues should lessen any issues that 
lenders and servicers may face. 
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CIRCUMSTANCES

Motion to Dismiss  
as an Aggressive  
Tactic to Leverage 
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WHEN A DEBTOR FAILS TO TIMELY FACILITATE his or her own bankruptcy case, 
secured creditors have traditionally filed Motions to Compel Debtor’s to act in accordance 
with the Bankruptcy Code, Local Rules and/or case law.

In WOW Sports, Inc. v. Tao Mu, 19-15459-MAM, 
the Debtor was a professional tennis player, who 
had two main creditors in his chapter 7 case; WOW 
Sports, a business management team claiming a 
disputed debt of $295,000.00 for breach of contract 
and Guishan Jiang, claiming a personal note in 
the amount of $313,000.00 to assist in funding the 
Debtor’s tennis career.

Pursuant to 11 U.S.C. § 707(a), WOW Sports filed 
a Motion to Dismiss the Debtor’s Bankruptcy case, 
asserting Debtor filed the Bankruptcy Case to thwart 
arbitration, being that the bankruptcy case was a 
two-party dispute, Debtor made no lifestyle adjust-
ments, made no meaningful distribution to his cred-
itors, no meaningful effort to repay WOW, and Debt-
or failed to make candid and full disclosures on his 
schedules, at his §341 meeting and Rule 2004 testimo-
ny, ultimately exhibiting bad faith.

In the Bankruptcy Court’s evaluation of WOW 
Sports request for dismissal, they considered the total-
ity of the circumstances. Piazza v. Nueterra Healthcare 
Physical Therapy, LLC, 719 F.3d 1253, 1271-72 (11th 
Cir. 2013); In re Merkel, 595 B.R. 608, 611-12 (Bankr. 
S.D. Fla 2018). Ultimately, the Southern Florida Bank-
ruptcy Court did not find bad faith because the Debtor 
did not fraudulently reduce his creditors to a single 
creditor before the bankruptcy petition filing, was not 
paying insider debt, nor did the bankruptcy schedules 
reflect an artificial inflation of expenses to disguise his 
ability to pay creditors. This was Debtor’s only bank-
ruptcy filing and provided all documentation that was 
requested by WOW Sports and the Trustee. The Debt-
or virtually had no income, and during his tennis ca-
reer, his father handled all of the Debtor’s finances, of 

which the father testified to even hiding some of the 
financial information from the Debtor to prevent any 
interference with the Debtor’s tennis performance; 
Debtor was ignorant to his financial state and was 
therefore, unable to commit fraudulent statements as 
it relates to his finances.

The Bankruptcy Court addressed its heavy burden 
to determine whether a Debtor is eligible for discharge. 
Accordingly, the Court will review the totality of the 
circumstances and will provide much weight to Debt-
or’s knowledge and intent with regard to fraud and the 
falsity of Debtor’s statements. Based upon the Bank-
ruptcy Court finding, each bankruptcy case and cir-
cumstance is unique and may be brought before the 
judge’s attention. The totality of circumstances stan-
dard should be kept in mind with Congress’s funda-
mental goal of bankruptcy, which is to provide debtors 
with a financial “fresh start” from burdensome debts. 
Although bankruptcy courts are to determine the total-
ity of the circumstances of each case, the fundamental 
goal of bankruptcy assists judges in determining what 
can be ruled to assist in debtor’s financial freedom.

Nonetheless, some chapter 13 trustees welcome 
creditors to file motions to dismiss as means to facili-
tate a creditor’s needs in a bankruptcy case. This can 
include, but is not limited to, compelling a debtor to 
amend or modify a chapter 13 plan after a bankruptcy  
institute modification program fails. Despite the un-
spoken preferences judges may gravitate towards the 
debtor, a creditor’s well pled motion to dismiss can be 
successful by creating enough leverage for the credi-
tor to begin a meaningful negotiation with the debt-
or to achieve creditor’s goals in conformance with the 
Bankruptcy Code. 

BY IRIS KWON, ESQ. 

BANKRUPTCY MANAGING ATTORNEY 

DE CUBAS & LEWIS, P.A. 

IRIS.KWON@DECUBASLEWIS.COM
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CT Supreme Court 
Grants Certification 
for Lender on EMAP
BY GEOFFREY MILNE, ESQ.

PARTNER

MCCALLA RAYMER LEIBERT PIERCE, LLC

GEOFFREY.MILNE@MCCALLA.COM

L
ITIGATION REGARDING EMAP (Emergency Mortgage Assistance Act) notices 
has become rampant over the last few years, pausing foreclosures under the argument 
that a defective notice implicates subject matter jurisdiction. Servicers and their 
counsel will want to follow closely the decision of the Connecticut Supreme Court 

which granted Certification on November 23, 2021 in KeyBank, NA v. Yazar, PSC-210159, 
to address two key issues under the Emergency Mortgage Assistance Act (“EMAP”). The 
Court granted the Petition as to whether the EMAP statute involves subject matter jurisdiction. 
The second issue is whether a servicer can rely upon an EMAP notice issued in a previous 
foreclosure, which was then dismissed. It is certainly possible that the law is about to change 
in this area based on the Court’s order granting Certification. Briefing has been scheduled 
and argument should occur later this year. The practical impact of these issues is significant: 
(1) the risk of dismissal of a foreclosure based on EMAP notice issues may be resolved; (2) 
servicers would avoid attorneys fees applications based on dismissed foreclosures and (3) 
substantial compliance may be the standard applied to EMAP notices in the future.
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EMAP’s goal is to provide eligible borrowers with 
mortgage assistance during the pendency of a foreclo-
sure. The EMAP program requires that its loans be 
repaid by consumers, and as a consequence, it is not 
often used. When it is used, the statutory framework 
allows a borrower to obtain EMAP assistance, while a 
pending foreclosure is effectively placed on hold. Re-
gardless, the statute requires a written notice prior to 
the commencement of a consumer foreclosure. Until 
2020, no Connecticut Appellate Court had held that 
the notice involved subject matter jurisdiction. The 
phrase “subject matter jurisdiction” means the power 
of a court to hear the case.

In 2020, the Connecticut Appellate Court held in 
MTGLQ Investors, L.P. v. Hammons1 that a foreclosing 
plaintiff’s failure to provide the defendant mortgagor 
with the notice required by § 8-265ee (a) of EMAP 
constituted a jurisdictional defect requiring dismissal 
of the action. On business terms, that means that a 
foreclosure judgment is subject to dismissal because 
the Court never had the power to hear the case due to 
the defect in the notice. The issue can be raised years 
after a case is filed, and even after judgment enters. 

1 MTGLQ Investors, L.P. v. Hammons, 196 Conn. App. 636 (2020).
2 Key Bank, NA v. Yazar, 206 Conn. App. 623 (2021).

The impact of the Hammons decision on servicers was 
substantial. If the EMAP notice was defective for any 
reason, such as failure to send by certified mail to the 
property address, the foreclosure judgment was fatal-
ly defective, the case was then dismissed, and a bor-
rower could seek attorneys fees under Connecticut’s 
consumer fee statute, CGS 42-150bb. After Hammons, 
servicers were seeing a flurry of motions to dismiss 
claiming defective EMAP notices, delaying their cases, 
and risking dismissal of years old litigation

In 2021, the Connecticut Appellate Court was faced 
with another case involving a challenge to an EMAP 
notice in KeyBank, NA v. Yazar2. In Yazar, the bor-
rower executed a note and mortgage payable to First 
Niagara Bank, N.A. The loan became delinquent in 
2016, and First Niagara issued separate default and 
EMAP notices to the borrower. About two months 
later, KeyBank acquired First Niagara by merger. In 
January 2017, KeyBank commenced a foreclosure, 
which was dismissed for failure to provide media-
tion notices. About eight months later, KeyBank re-
filed an action for foreclosure, relying upon the prior 
EMAP notice sent in 2016. The plaintiff filed a mo-
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tion for summary judgment on liability only, which 
was granted by the trial court, over an objection that 
the borrower had not received3 an EMAP notice. After 
entry of a judgment of strict foreclosure, the bor-
rower filed an appeal, challenging the sufficiency of 
the EMAP notice. The borrower argued that the trial 
court lacked subject matter jurisdiction because the 
plaintiff failed to comply with the EMAP notice re-
quirement of § 8-265ee (a). The plaintiff argued that 
the 2016 EMAP notice, sent prior to the first fore-
closure, satisfied the statute. The Appellate Court 
reversed, finding that the EMAP notice was not suf-
ficient, and remanded to the trial court to dismiss 
the case for a lack of subject matter jurisdiction. For-
tunately, the bank filed a Petition for Certification, 
which was granted by the Connecticut Supreme 
Court. Although business interests and litigation 
goals can at times be different, this case presents a 
strong incentive to consider appellate options to ad-
vance file level and portfolio interests.

The argument advanced by KeyBank through its 
counsel, McCall Raymer Leibert Pierce, LLC on the 
Petition for Certification, was that a mortgage fore-
closure is not a creature of statute; rather, its origins 
are deeply rooted in over two centuries of Connecti-
cut common law. The common law right of foreclo-
sure has existed in Connecticut since prior to 1825.4 
Recognition that a mortgage foreclosure is a com-
mon law cause of action is critical to an analysis 
of whether strict compliance with the EMAP’s no-
tice requirements is jurisdictional. Statutes change 
common law rights “only if the language of the leg-
islature plainly and unambiguously reflects such 
an intent.”5 When the legislature is modifying or 
changing common law rights, it must state explicit-
ly that it intends to abrogate them.6 There is noth-

3 The statute does not require receipt, only proof of mailing by certified mail to the property address.
4 Swift v. Edison, 5 Conn. 532 (1825).
5 Vitanza v. Upjohn Co., 257 Conn. 365, 381 (2001).
6 DaimlerChrysler Servs. N. Am., LLC v. Comm’r of Revenue Servs., 274 Conn. 196, 216 (2005).

ing in the legislative history of EMAP, as well as its 
2009 amendments, to demonstrate that the legisla-
ture intended to abrogate common law rights as part 
of its enactment. The original act did not expand or 
limit the ability to file a mortgage foreclosure; nei-
ther did the 2009 amendments address limitations 
on subject matter jurisdiction. These nuances in the 
legislative history are vital in answering the ques-
tion of whether an EMAP notice involves the power 
of the Court to hear the case.

The second issue which the CT Supreme Court 
granted Certification on is whether an EMAP notice 
sent by a mortgagee in a prior mortgage foreclosure 
— which was dismissed  – can be relied upon in con-
nection with a second foreclosure action commenced 
against the borrower based on the same default under 
the same mortgage. This issue is equally important to 
servicers, in that the EMAP notice relied upon by the 
lender in Yazar had been issued by a predecessor in in-
terest, which had subsequently merged with KeyBank. 
Normally, a surviving bank after a merger can rely 
upon the actions of the predecessor in interest. This 
issue has another practical benefit to servicers. Some-
times, a foreclosure is administratively dismissed 
based on the dormancy program. When the suit is re-
filed, the lender has to address whether a new EMAP 
notice is required, even if the new suit is based on the 
same default as the prior case.

It is likely that the Yazar case will be argued in 2022 
before the Connecticut Supreme Court. It will be the 
first time that Court has addressed EMAP. Servicers 
with loans subject to a pending Motion to Dismiss 
based on a claimed defective EMAP notice will want 
to alert their counsel to this case, which may result 
in saving years old litigation due to an anticipated 
change in the law. 

EMAP’s goal is to provide eligible borrowers with mortgage assistance 
during the pendency of a foreclosure. The EMAP program requires that its 
loans be repaid by consumers, and as a consequence, it is not often used.
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In In re McCollum, C/A No. 15-03502-JW 
(Bankr. D.S.C. Feb. 4, 2021), the Court ad-
dressed whether debtors were entitled to 
a discharge pursuant to 11 U.S.C. § 1328 
while there were outstanding post-petition 
mortgage payments. As the parties had en-
tered into a post-petition forbearance agree-
ment from which the missing mortgage 
payments stemmed, the Court held that § 
1328(i) provided that the debtors were en-
titled to a discharge under § 1328(a). Fur-
ther, the Court found that the mortgage 
creditor’s claim was provided for under 11 
U.S.C. § 1322(b)(5) and would therefore 
not be discharged. As such, this decision 
seeks to encourage mortgage creditors in 
South Carolina to engage in post-petition 
workouts with debtors, as their underlying 
claims will remain protected by the Bank-
ruptcy Code.

The Court further cemented this ap-
proach in In re Campbell, C/A No. 15-06738-
JW (Bankr. D.S.C. Feb. 9, 2021). The debtor 
in this case was afforded a discharge after 
completion of plan payments, despite out-
standing post-petition debt stemming from 
a relief-from-stay settlement order. The 

settlement payments were excluded from 
the discharge as they were deemed to be 
part of a forbearance agreement. These de-
cisions allow far more flexibility to all par-
ties when considering possible non-bank-
ruptcy workouts.

 Another case impacting mortgage servic-
ing and foreclosures in South Carolina is In 
re Morgan, C/A No. 20-04434-HB (Bankr. 
D.S.C. Apr. 14, 2021). In Morgan, the debtor 
had filed prior under chapter 13 protection 
to forestall the judicial sale of his primary 
residence following a judgment of foreclo-
sure. This earlier bankruptcy matter was 
dismissed shortly after its filing and state 
court proceedings resumed. The debtor’s 
residence was again directed to be sold at 
public auction and an Amended Notice of 
Sale was entered.

The creditor subsequently purchased the 
residence at auction, became the owner of 
record and initiated eviction proceedings 
against the debtor. The debtor then filed the 
present bankruptcy matter, arguing that 
he was allowed a right to cure the mort-
gage default and retain the residence pur-
suant to 11 U.S.C. § 1322(c)(1), on the basis 

IRMS THROUGHOUT THE COUNTRY are understandably wary of 
violating regulations placed on the mortgage servicing industry amid 
the pandemic. As foreclosures proceed towards something resembling 
pre-pandemic norms in 2022, firms must remain mindful of these 
new rules while looking out for any official clarifications. Relatedly, a 
review of recent decisions of the United States Bankruptcy Court in 
the District of South Carolina offers a view into how creditor’s rights 
may be impacted throughout the state in the coming year. To that end, 
synopses of some of the most relevant cases are included below.

F
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that the foreclosure was not conducted in 
accordance with applicable non-bankrupt-
cy law. The Court failed to agree, finding 
that the creditor was entitled to relief from 
stay pursuant to 11 U.S.C. 362(d)(1) be-
cause the foreclosure deed indicating the 
creditor’s ownership was publicly recorded 
pre-petition.

The Court further noted that the foreclo-
sure sale divested the debtor of his inter-
est in the property and that any right the 
debtor had to cure ended when the gavel 
fell at the public auction. This decision 
reaffirmed the “Gavel Rule” as being alive 
and well in South Carolina. Moreover, the 
Court stated that the Rooker-Feldman doc-
trine prevented it from considering the 

debtor’s request to review the foreclosure 
process, as the state court was in a better 
position to address such concerns. This de-
cision serves to reestablish the “Gavel-Rule” 
as a bright line test for when a debtor’s 
interest in property is extinguished and 
should provide creditors with some sense 
of ease against federal attacks upon the 
form of judicial sales.

This year, as with any, servicers and their 
counsel have an ongoing duty to keep up 
with both changing regulations as well as 
any judicial opinion that affects their inter-
pretation. The relative amount of recently 
imposed rules may require more vigilance 
than prior years, but the underlying er-
rand remains the same. 

This year, as with any, servicers and their counsel have an 
ongoing duty to keep up with both changing regulations as 
well as any judicial opinion that affects their interpretation. 
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