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We Are Here For You
ALFN Celebrates 20 Years

ON BEHALF OF THE ALFN, we want to welcome you to our 20th Annual ANSWERS Conference. 
2022 is a very special year as we celebrate 20 years since the industry launch of the ALFN, 20 years 
of ANSWERS, and 20 years of service to the ALFN from our current President & CEO. What an 
incredible journey it has been these past 20 years. Looking back at how far we have come since our 
first event in 2002 which was held in Puerto Rico.  We had 100 attendees join us that year, to kick 
off something truly amazing. We started ANSWERS to create a new kind of industry event, with a 
primary focus on networking and relationship building, in a casual destination resort setting. We 
wanted our attendees to experience a more relaxed conference, unlike others in our industry where 
you are in business attire, going non-stop 24/7 for several days straight.  At the end of those 
conferences, you always ask yourself what you really got from all the loss of sleep, extra calories and 
back-to-back meetings and sessions. We weren’t interested in hosting another one of those 
conferences, but instead designed an event with a retreat-style format that allowed us to provide 
group activities and unique networking opportunities.  A place for our attendees to really get to know 
one other, build relationships and discuss challenging industry issues and best practices.  We want 
you to leave ANSWERS feeling fulfilled, energized, educated and with a sense of real 
accomplishment from your attendance. 

Although we like to have fun at our events (some may say we “throw a good party”), don’t let that 
overshadow the serious and important focus we place on our educational offerings, as we have 
tackled some big industry issues at ANSWERS and featured many great speakers and legal 
practitioners in our 20-year history. We haven’t been afraid to roll up our sleeves and get to work in 
providing you industry leading education, in an environment where we welcome all attendees to be 
engaged in dialogue that leads to the ANSWERS. It is our goal to provide you the tools, knowledge 
and connections you need to best represent your individual companies and to further your careers. 
As an attendee of ANSWERS, you will be collaborating with a select group of your peers and 
industry leaders. We have designed this conference to be a true “one of a kind” networking and 
educational event, and we are honored to have your participation.

In the past 20 years we have had over 5300 attendees at our in-person ANSWERS events, and we 
thank all our conference attendees both present and past for helping us to get to where we are 
today. Now we invite you to sit back, relax and join us on this journey of ANSWERS and in 
celebrating 20 years of our flagship event, 20 YEARS OF THOUGHT LEADERSHIP!

MATT BARTEL
President & CEO
American Legal & Financial Network (ALFN)

RANDALL S. MILLER, ESQ.
Chair of the Board
American Legal & Financial Network (ALFN)
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15% Dues Discount for 2022 Membership Renewal: 
Members that paid their 2021 membership renewal 
dues in full by Dec. 31, 2021, will receive a 15% 
discount on their 2022 membership renewal dues.

Payment Assistance: Installment plans and credit 
card payments are available for 2022 membership 
dues, and for any ads and sponsorship purchases 
made in 2022.  No additional fees will be charged for 
these alternative payment methods.

2022 Membership Dues: There will be no increase in 
2022 membership dues.

Former Members Re-Joining: Any member that had 
cancelled during the pandemic and wants to re-join 
the ALFN in 2022 will not be charged any re-joining 
or initiation fees.

Online Educational Offerings: Although we are 
back to all in-person events again in 2022, we will 
continue offering webinars and online content at no 
additional cost to our members. 

On-Demand Webinars: All webinar recordings are 
available for on-demand viewing at no cost to 
members.

CLE Credit Discounts: As low as $11 per credit hour 
for ALFN events.

ALFN Branded Credit Card: This credit card is 
available to all employees of ALFN members, with 
competitive rates.

Discounted Ad Purchases: Discounts will be 
provided for anyone purchasing an annual 
sponsorship package, with discounts reaching over 
30%.  This applies to all events and ads purchased 
for 2022 in the Legalist (member directory), Picture 
the Future, WILLed, and ANGLE publications.

Sponsorship Opportunities: Newly designed 
sponsorships are available at a lower cost to provide 
continued branding and marketing opportunities for 
our members.

WE ARE HERE FOR YOU! ALFN is offering some enhanced membership benefits and incentives that will 
provide direct ROI for your continued support in 2022.  It is our continued goal each year to maintain 
100% Member Retention.  Here are some of the ways we would like to help our members and thank you 
for your continued support:

WE ARE HERE FOR YOU!
A L FN.O RG

OF THOUGHT  
LEADERSHIP

CELEBRATING
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MEET YOUR PARTNER
IN DIGITAL OPERATIONS

Valle Martin, Director of Compliance,
Valor Intelligent Processing

www.provana.com

Automated
Email Review

Superior Analytics

Business
Process Automation

Comprehensive 
Compliance Management

Based on a highly tailored 
rules engine to save 

time and manual 
effort

One-stop-shop solution to 
manage all compliance 

activities 

Get extra layer of human 
support to help with 

back-office processes, 
including e-filing

Operational dashboards 
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and ROI by client

Marian Sangalang, COO,
The Bureaus

We evaluated 
multiple products, 
but nothing 
impressed after I 
saw Provana.

There is no way to string together 
point solutions to achieve what 
Provana has done with their 
digital operating suite.
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The Women of Woods Oviatt's
Default Services Group

Woods Oviatt
Default Services 

Tailoring strategies and
systems to align with your

specific needs.

Our team will help you
navigate through judicial

foreclosures, loss
mitigation, mediations,
litigation, title curative,

bankruptcy, eviction, and
REO matters.

Woods Oviatt Gilman LLP
Full service law firm
focused on building

strategic and long term
partnerships with our

clients. 

We are proud to support ALFN.
www.woodsdefaultservices.com 
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MEMBER BRIEFS

Want more industry intel?
Check the complete industry calendar for 
ALFN and other events online at alfn.org for 
even more details and registration info.

IS YOUR CONTACT 
INFO UPDATED?
Is your online directory listing optimized? Do you 

know who has access to your ALFN.org account? 

Well, log in at ALFN.org to edit your member 

listing to make sure your information is current. 

You should also send us a complete list of your 

company employees and we will add them to our 

database to make sure everyone receives our 

updates and reminders. We often send emails on 

important opportunities for our members, so we 

don’t want you to miss out on all the ways you can 

get involved.

Contact us at info@alfn.org to be included.

ALFN EVENTS
S A V E  T H E  D A T E S

2 0 2 2

JULY 17-20, 2022

ALFN ANSWERS 

20th Annual Conference 

Hyatt Regency Tamaya Resort

Santa Ana Pueblo, NM

NOVEMBER 16-17, 2022

FORECLOSURE INTERSECT

Marriott Dallas Las Colinas

Irving, TX

2 0 2 3

JULY 16-19, 2023

ALFN ANSWERS

21st Annual Conference

Park Hyatt Beaver Creek Resort

Beaver Creek, CO

2 0 2 4

JULY 14-17, 2024

ALFN ANSWERS

22nd Annual Conference

Hyatt Regency Coconut Point Resort

Bonita Springs, FL

EVENT & ANNUAL 
SPONSORSHIP 
PACKAGES
Contact Susan Rosen at srosen@alfn.org to 

design a package that is right for you to sponsor 

single or multiple events.

VOLUNTEER 
OPPORTUNITIES
ALFN offers members an opportunity to serve 

on small, issue or practice specific groups. 

Take the opportunity to have direct involvement 

in developing and leading the activities of the 

ALFN. Volunteering is one of the most important 

activities you can do to take full advantage of 

your membership value. For descriptions of each 

group, their focus, activities and other details, visit 

Member Groups at ALFN.org.
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ALFN WEBINARS
The ALFN hosts webinars that are complimentary for members and servicers. Contact us at info@alfn.org to 
learn more about hosting a webinar and the benefits of doing so, or to sign up to attend our future webinar 
events. Our webinar offerings include:

SPEAKER APPLICATIONS FOR ALFN EVENTS
If you want to be considered for a panelist 
position as a speaker or moderator at one of 
our events, please find our events tab on alfn.
org and fill out the speaker form listed there. 
Each year many members submit their interest 

to speak at ALFN events, and we are looking for 
the best educators and presenters out there to 
get involved. To be considered, everyone in your 
company that wants to speak on a panel must 
complete a speaker form.

WEBINARS ON-DEMAND
View Previously Recorded ALFN Webinars On-Demand by Logging in at ALFN.org, 
then go to Webinar Archives.

PRACTICE BUILDING SERIES
Presentations on operational and business issues 
facing our members.

HOT TOPIC LEGAL UPDATES
Industry hot topics and litigation updates.

STATE SPOTLIGHT
Focusing on those state specific issues.

MEMBERS ONLY
Presenting the products/services you offer as a 
member of ALFN, and how they might benefit our 
Attorney-Trustee and/or Associate Members.
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VENDOR MANAGEMENT 
BASICS FOR LAW FIRMS

 

BY ERICA FUJIMOTO 

DIRECTOR OF DEFAULT SERVICES 

AFFINITY CONSULTING GROUP 

EFUJIMOTO@AFFINITYCONSULTING.COM
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T MAY OR MAY NOT be surprising that there are many law firms in the 
default services space who do not have vendor management policies/plans in 
place, and that this list includes firms who in some cases work with the largest 
servicers in the country. We aren’t sure how this is possible when other law 
firms report that they are not only required to have formal policies, but that 
their servicer clients are starting to expand those requirements in ways that 
we have never seen before. Even if your clients don’t require a management 
plan it may be in the best interests of your firm to put a plan in place or expand 
your existing plan.I
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WHY YOU SHOULD HAVE A VENDOR 

MANAGEMENT POLICY/PLAN

The best reason for a Vendor Management Policy/
Plan is not that your clients require it. Of course, 
that might be what causes you to create one in the 
first place, but other reasons for a plan include pro-
tecting your firm, ensuring that your vendors meet 
certain criteria, and monitoring your vendors’ per-
formance and work quality.

Richard Nielson, Shareholder at Reimer Law re-
flected on the necessity of having a plan in place at 
his firm:

“We were first asked to develop a vendor manage-
ment program many years ago. At the time, I felt 
complying with the request was an unnecessary bur-
den. However, I have come to appreciate the need for 
a truly effective plan. Both the uncertainties creat-
ed by the pandemic, and the increase in cybercrime, 
have caused our firm to reexamine how we contract 
with all our key partners. It’s critical that we en-
sure they have the resources to deal with a rapidly 
changing world, and that they take their obligation 
to protect the sensitive data of our firm, our clients, 
and consumers seriously. As part of this plan, the 
firm needs to ensure that it has effective contingency 
plans to deal with the possibility that the firm might 
need to replace the vendor or supplement their work 
as volume increases. Those vendors who work close-
ly with us on these goals have become our trusted 
partners, and those who drag their feet have been re-
placed over time. Not only do our clients require this 
level of review, but it is clearly in the best interests of 
the firm to be prepared.”

WHAT DOES A VENDOR MANAGEMENT 

POLICY/PLAN INCLUDE

A good vendor management plan might include a 
questionnaire, a confidentiality agreement, a ser-
vices agreement (possibly in addition to the ven-
dor agreement/contract you receive from the ven-
dor), and a list of items the vendor should provide 
to the firm as part of their onboarding package. It 
might also require the vendor to adhere to certain 

policies if their employees will have access to Per-
sonally Identifiable information (PII) or Non-Pub-
lic Personal Information (NPI). This might include 
background checks at onboarding, confirmation of 
training on handling PII/NPI, and expanded ques-
tionnaires that ask security questions.

T H E  Q U E S T I O N N A I R E :

A questionnaire that asks all of your vendors for 
identifying information and solicits information 
that will help you confirm that their company 
is aligned with your firm’s needs. Vendor ques-
tionnaires vary from as short as 10 questions to 
upwards of 200 questions or more. These more 
extensive questionnaires tend to be utilized by 
the firms who are using a questionnaire similar 
to that of their servicer clients. Examples of in-
formation you might include in your question-
naire include:

1. Vendor Name, Vendor Principal Contact 
Name, Mailing Address, Email Address, 
Phone Number

2. List of names/email addresses for all 
people who will have access to the firm’s 
systems/PII/NPI

3. List of any lawsuits against the Vendor 
within the last 3-5 years

4. List of any sanctions or bar complaints 
against the vendor or its people

5. Vendor References from existing clients

6. PII/NPI Policy

7. Background Check Policy

8. Antivirus Requirements

9. Work-from Home Security/Personal Device 
Usage Policies

13ALFN ANGLE //  VOL. 9 ISSUE 3



10. Password Policy

11. Data Storage Policy

12. Quality Control Processes

13. Confirmation of volumes the vendor  
has the ability to handle

14. Diversity Certifications/Status

T H E  S E R V I C E S  A G R E E M E N T

In our experience, the firms who request an addition-
al service level agreement or vendor supplemental 
agreement, in addition to the one we provide as the 
vendor, are those firms who are working with ser-
vicers who require that the firm do so. These agree-
ments vary from one firm to the next, but they tend 
to identify:

1. The services being provided by the Vendor on 
behalf of the firm

2. The Annual Vendor Audit Requirements

3. Offshoring Policy

4. Subcontractor Policy

5. Background Check Requirements

6. Insurance Limit Requirements

7. Information Security Requirements

8. Non Publication/Promotion Policies

9. Customer Complaint/Escalation Policy

10. An Indemnification Policy and Methods for 
Settling Litigation

T H E  S U P P O R T I N G  D O C U M E N T S

The package request to the vendor might require that 
they provide various documents such as:

1. Vendor W-9

2. Confidentiality Agreement

3. Certificate of Liability Insurance listing your 
firm as the certificate holder

4. Certificate of Cyber Insurance listing your firm 
as the certificate holder

5. Information Security Policy and/or  
Business Continuity Plan

6. Penetration/SOC II/SSAE Testing Results

7. Copies of Background Checks

8. Drug Testing Policy

9. Proof of Financial Stability

10. Proof of licensing/bar cards

A good vendor management plan might include a 
questionnaire, a confidentiality agreement, a services 

agreement (possibly in addition to the vendor 
agreement/contract you receive from the vendor), 
and a list of items the vendor should provide to the 

firm as part of their onboarding package.
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A N N U A L  A U D I T  P R O C E S S

In addition to the above requirements as part of 
the onboarding process, most firms will submit 
an annual update request to the vendor asking 
that they re-qualify each year as a vendor by 
providing an entirely new package or that they 
update certain information. This is to ensure that 
the vendor still meets the criteria the firm has 
set forth for all of its vendors as well as to gather 
updated information about the people who may 
have access to PII/NPI.

NEXT STEPS/HOW SHOULD 

YOU GET STARTED

As with anything, the key is to simply get start-
ed. I have clients who for years, and even today, 
simply send me a basic questionnaire and updat-
ed confidentiality agreement each year, and that 
is their entire plan. Keep in mind as you devel-
op your plan that you have vendors whose access 

to PII/NPI may vary, and that you have vendors 
who may not be able to comply with a stringent/
comprehensive audit process. The self-employed 
office cleaner who has access to your office equip-
ment should still be required to provide you with 
some type of compliance package, but you might 
want to tailor their package to only include the 
items you feel are necessary to help ensure that 
your firm is protected.

Don’t strive for perfection out of the gate. In the 
case of implementing a vendor management pol-
icy/plan, it is more important that you have one 
than that it be perfect. Once it is in place, you can 
expand on it and work to perfect it over time. If 
your clients haven’t started asking for your poli-
cy already, you are lucky, but remember that it is 
likely they will at some point, and that having a 
policy in place is as much for your own protection 
as theirs. 
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FORECLOSURE

BY JEFFREY S. FRASER, ESQ. 

PARTNER, BANKRUPTCY 

ALBERTELLI LAW 

JFRASER@ALAW.NET

CAN MORTGAGE 
CREDITORS STILL RELY ON 

STAY RELIEF ORDERS?
POTENTIAL CONFUSION AND CONSEQUENCES OF TEDESCO
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While the title of this article may sound a bit hyper-
bolic, for mortgage creditors (and the attorneys repre-
senting them), the late 2020 ruling out of the Eastern 
District of Kentucky should trigger some level of anx-
iety as it relates to a once reliable, routine, and settled 
motion and order practice in the bankruptcy court 
that for years appeared clear and unambiguous.

The court in In re Tedesco, 2020 WL 7133168 
(Bankr. E.D. Ky. Nov. 20, 2020) confirmed a chapter 
13 plan over a mortgage creditor’s timely objection, 
where that mortgage creditor had previously obtained 
an order lifting the automatic stay in the same case. 
The motion for stay relief was properly noticed and 
the debtor neither responded nor objected to the re-
lief requested. As procedure dictates, the court grant-
ed creditor’s motion and entered an order terminating 
the automatic stay. After entry of the relief order, the 
debtor filed an amended plan proposing to cure and 
maintain the creditor’s claim. To further effectuate the 
debtor’s treatment, the amended plan also altered a 
term in the district’s model plan form that directed the 
chapter 13 trustee to cease distributions on pre-pe-
tition arrears if stay relief is granted on a mortgage 
claim – a logical local plan provision referencing the 
removal of estate property by way of a relief order. The 
mortgage creditor objected to the amended plan and 
properly asserted that stay relief orders are final, and 
immediately appealable for the purposes of §158(a) for 
the Bankruptcy Code. See Nelson, 621 B.R. 542 (B.A.P. 
1st Cir. 2020) (Stating that a bankruptcy court order 
granting relief from automatic stay is a final, appeal-
able order. 28 U.S.C.A. § 158(a)(1).)

Notwithstanding the creditor’s timely objection, the 
court reasoned that the existence of the automatic stay 
is not a prerequisite to the confirmation of a chapter 
13 plan. In support of this position, the court relied 
on In re Dyer, 489 B.R. 637 (B.A.P. 6th Cir. 2013), ex-
plaining that “case law has rejected the proposition 
that the absence of the stay constitutes a per se absence 
of good faith or feasibility required by §1325.” How-

ever, the facts present in Dyer are distinguishable. In 
Dyer, the debtors lost protection of the automatic stay 
by operation of law, pursuant to §362(c)(3)(A), and no 
creditor “sprang into action against the debtor, and no 
one objected to confirmation of the debtor’s plan.” Id. 
Conversely, the mortgage creditor in Tedesco timely 
objected, indicated the debtor’s failure to procedurally 
seek reconsideration from the final stay relief order, 
and distinguished termination of the stay by operation 
of law – for example, by virtue of expiration under 
§362(c)(3) or (4) – compared to pre-confirmation relief 
granted to the creditor, by way of a motion and order. 
The creditor stressed that the objection filed prior to 
the amended plan’s confirmation displayed that cred-
itor was not “asleep at the wheel” thus taking the nec-
essary preventive steps to avoid the risk of the res judi-
cata effect of a confirmed plan. See United Student Aid 
Funds v. Espinosa, 559 U.S. 260, 130 St. 1367 (2010).

Tedesco and the other courts that have approached 
similar scenarios have arrived at the following theory: 
1) the court must confirm a chapter 13 plan if the plan 
meets the requirements expressed in §1325(a); 2) the 
presence of the automatic stay is not a requirement of 
§1325(a); and 3) confirmation of debtor’s plan locks a 
debtor and its creditors into a three-to-five-year period 
during which a creditor could also initiate collection 
attempts or litigation. The Tedesco court explained 
that “if the plan is confirmed, the creditor may pur-
sue relief in the state court owing to the Stay Relief 
Order,” and “the court leaves for another day any pro-
cedural issues which may result from this ruling.” Te-
desco at 3. For those representing mortgage creditors, 
a conceivable path does not exist where a judicial or 
non-judicial foreclosure process could effectively and 
efficiently occur while that same mortgage creditor is 
required to accept payments pursuant to a confirmed 
chapter 13 plan.

With respect to the court’s ruling, in examining 
each component of the Tedesco theory, the conclusion 
that the absence of the automatic stay is not a neces-

With respect to the court’s ruling, in examining each component of the Tedesco 
theory, the conclusion that the absence of the automatic stay is not a necessary 
requirement for confirmation does not coincide with the procedural and practical 

administration of a chapter 13 case.
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sary requirement for confirmation does not coincide 
with the procedural and practical administration of 
a chapter 13 case. Numerous events are capable of 
mutual co-existence during a bankruptcy proceeding 
– for example, an adversary proceeding or perhaps a 
mediation program running concurrently during the 
chapter 13 plan confirmation process. A mortgage or 
deed of trust foreclosure on a piece of real property 
and treatment of that same real property in chapter 
13 plan should not fall within any “mutually co-ex-
ist” category. So, does (or should) §1325(a) of the Code 
implicitly require the presence of the automatic stay 
over property a debtor elects to provide for in a chap-
ter 13 plan? A hearing on a motion for relief from the 
automatic stay “is analogous to a preliminary injunc-
tion hearing, requiring a speedy and necessarily cur-
sory determination of the reasonable likelihood that a 
creditor has a legitimate claim or lien as to a debtor’s 
property; if a court finds that likelihood to exist” the 
result is a “grant of permission from the court allow-
ing that creditor to litigate its substantive claims else-
where without violating the automatic  stay.” See In 
re Old Cold, LLC, 602 B.R. 798 (B.A.P. 1st Cir. 2019) 
(emphasis added).

If a bankruptcy court grants permission to a creditor 
to litigate its claim outside the bankruptcy court, why 
should (or how can) that same creditor simultaneous-
ly be mandated to comply with a chapter 13 plan in-
side the bankruptcy court? Adhering to the principles 
of res judicata, once a chapter 13 plan is confirmed, 
creditors are bound by the terms and conditions of the 
plan. See In re Dumbuya, 428 B.R. 410 (Bankr. N.D. 
Ohio 2009) (stating that the order confirming chap-
ter  13  plan  is res judicata as to all justiciable issues 
which were, or could have been, decided at confir-
mation hearing, and creditor may not assert, after 
confirmation, any other interest than that provided 
for [the creditor] in the confirmed plan. 11 U.S.C.A. 
§ 1327(a).)(emphasis added). Thus, an argument does 

exist that §1325(a) implicitly requires the presence of 
the automatic stay, as it is practically impossible to 
simultaneously comply with a confirmed chapter 13 
plan while also exercising state court remedies as such 
remedies would be “other interest than that provided 
for in a confirmed plan.” Id. Furthermore, the case of 
In re Gundrum, 509 B.R. 155 (Bankr. S.D. Ohio 2014) 
provides context as to the importance of maintaining 
the automatic stay in a chapter 13 proceeding. In Gun-
drum, the debtor sought to vacate a stay relief order 
so that the debtor may present evidence in support of 
the chapter 13 plan of reorganization. The court ulti-
mately denied the debtor’s motion to vacate, finding 
no procedural error by the court in entering the stay 
relief order. Thus, the stay relief order appears to have 
limited (or eliminated) the debtor’s ability to present 
evidence in support of inclusion of creditor’s collateral 
(that was the subject to the relief order) in the debtor’s 
chapter 13 plan.

The presence of the automatic stay prevents secured 
creditors from exercising their state law rights and 
provides a debtor with largely uninterrupted space to 
create a plan of reorganization to save real and per-
sonal property. The Bankruptcy Code outlines a very 
detailed, all-encompassing procedure regarding how 
a creditor can escape the restrictions of the automatic 
stay and remove property from the bankruptcy estate. 
Creditors, in particular mortgage creditors, rely on or-
ders lifting the stay so that they may freely proceed 
with state law remedies without violating the stay and/
or any other bankruptcy orders. The Tedesco ruling 
clouds the effectiveness of such orders. Moreover, the 
facts present in Tedesco are particularly concerning 
given that the mortgage creditor timely objected to the 
plan prior to confirmation, and the debtor effectuat-
ed the plan treatment by manipulating district form 
language, overwriting a chapter 13 trustee procedure 
that protects mortgage creditors that have been grant-
ed stay relief. 

If a bankruptcy court grants permission to a creditor to litigate its claim outside the 
bankruptcy court, why should (or how can) that same creditor simultaneously be 

mandated to comply with a chapter 13 plan inside the bankruptcy court? Adhering to 
the principles of res judicata, once a chapter 13 plan is confirmed, creditors are bound 

by the terms and conditions of the plan
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It is an employee’s labor market right now. We ex-
perienced the need to switch to remote work previ-
ously, for example, in the wake of natural disasters, 
however the national shift to remote work never took 
place on such a large scale nor with such perma-
nent-feeling results. Remote or hybrid employment 
would have been considered a significant value-add-
ing perk, whereas today we’re seeing it treated as a 
relatively standard expectation. Employees today are 
more accustomed to remote work, and job seekers 
are aware that there are remote and hybrid oppor-
tunities available. Seeking out such an opportunity 
may be more valuable than remaining in a current 
area of practice. In order to remain competitive in 
the hiring process, law firms are in a quandary over 
how to remain competitive in the job market while 
abiding by legal standards.

The competitive job market caused a shift in em-
ployer mentality to not open with “no” and instead 

ask “how do we get to yes.” As someone 
who has managed hundreds of employees 
over the course of my legal career, here are 
my top three recommendations to get to 
legally compliant yes that will still appeal 
to potential employees: (1) throw away 
the pre-pandemic playbook. (2) Revise 
compliance policies and procedures to ac-
count for a deviation from classic brick-
and-mortar operations. (3) Enhance the 
quality control process.

Even if leaders today can achieve all 
three of the above, which is admittedly 
difficult even for the nimblest executives, 

there are many jurisdictions in which a fully remote 
legal practice remains nearly impossible. Require-
ments such as blue ink signatures, paper checks, 
and original collateral files are examples of preclu-
sions to a fully functional remote law firm. This is a 
great example of a “how do we get to yes” scenario. 
If remote is not possible, is there an opportunity for 
a hybrid workspace? The same three recommenda-
tions for a transfer to a remote environment equally 
apply to a hybrid environment.

Throwing away the pre-pandemic playbook is al-
most a religious experience. The most dangerous five 
words in the English language are, arguably, “we’ve 
always done it this way.” The forced pivot created 
sudden and dramatic change and now, as a workforce 
and society, we’re exploring what “return” looks like 
post-pandemic. The legal field is notorious for poor 
work + life balance. Hybrid work and asynchronous 
hours are mission-critical to improving quality of life, 

Two years in, 
and we’re just now beginning to navigate the 
post-pandemic landscape. As we unpack all 
that entails it’s becoming increasingly clear to 
managers, business owners, and leaders that a 
more permanent fixture of our pandemic lives will 
be the increased desire for remote work, or at least 
significantly more flexible work options.  
The traditional notion of a “workplace” with a 
brick-and-mortar location, a communal water 
cooler, and law firm-sponsored coffee evolved 
into “work wherever you want” for the last two 
years. Introductions of furry co-workers and 
tours of kitchen-table-turned-workspace became 
popular video messaging topics of conversation. 
Is it possible to continue to work remotely or 
create a hybrid model that satisfies compliance 
expectations and legal requirements, particularly 
in the legal industry and with some states, courts, 
and processes still so paper-driven?
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balancing today’s workforce demands, and creating 
an environment where your culture, benefits, and of-
ferings attract talent.

Revising compliance policies and procedures should 
be the norm and not the exception, nor should it take 
a global pandemic to catalyze leaders into the future. 
A compliance department pivots routinely to ensure 
federal, state, local, and client requirements are all 
met. Adjusting to the post-pandemic landscape, the 

problems with paper should be another challenge to 
be met with enthusiasm.

Enhancing the quality control and audit process 
is a tool that should provide comfort to management 
and clients that a remote or a hybrid workplace can 
be highly effective. The development of new reporting 
tools is a key component to success in this arena.

Change is healthy, and the “problem” with paper can 
be solved with a competent compliance department. 

Throw away the 
pre-pandemic 

playbook.

Enhance the 
quality control 

process.

Revise compliance 
policies and procedures 

to account for a 
deviation from classic 

brick-and-mortar 
operations.

1 32
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I
n response to the New York State Court of Appeals’ 2021 
Freedom Mortgage Corp. v. Engel1 — the State’s seminal 
mortgage foreclosure statute of limitations decision — the 
Legislature passed the Foreclosure Abuse Prevention Act 
(“the Act”)2, which would amend the Civil Practice Law and 

Rules (“CPLR”), Real Property Actions and Proceedings Law 
(“RPAPL”), and General Obligations Law (“GOL”) to codify several 
Statute of Limitations-related statutes to nullify Engel and curtail 
a noteholder’s ability to enforce its mortgage. The Act would 
apply prospectively and retroactively to all residential mortgage 
foreclosures in which a judgment of foreclosure and sale has not 
been enforced i.e., a public auction of the mortgaged real property 
has not occurred.

1 Freedom Mtge. Corp. v. Engel, 37 N.Y. 3d 1 (2021)
2 https://www.nysenate.gov/legislation/bills/2021/S5473; https://www.nysenate.gov/legislation/bills/2021/a7737/amendment/b 
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In Engel, New York’s highest appellate court held that 
“where the maturity of the debt has been validly ac-
celerated by commencement of a foreclosure action, 
the noteholder’s voluntary [discontinuance] of that 
action revokes the election to accelerate, absent the 
noteholder’s contemporaneous statement to the con-
trary.” The Legislature disagreed with Engel based on 
the perception it allowed a foreclosing party to avoid 
the limitations period that begins to run when a mort-
gage is accelerated, which typically occurs by filing a 
foreclosure complaint. The scope of the “remedial” Act 
far exceeds Engel because it alters several established 
principles of foreclosure law, though the long-stand-
ing rule that, in the absence of an acceleration, unpaid 
installments within six years past due can be recov-
ered3 will not be affected.

The statute of limitations is an affirmative defense 
that must be timely alleged in a pre-answer motion 
to dismiss or answer.4 Therefore, if a defendant failed 
to properly assert the defense then it is waived and 
the foreclosing party is not required to disprove the 
defense to prevail in the case.5 It is rare for a defendant 
to waive a potentially viable statute of limitations de-
fense given the availability of “check-the-box” respon-
sive pleadings,6 as well as the automatic extension of 
time to answer after the initial CPLR §3408 foreclo-
sure settlement conference and mandate that the court 
advise a defendant of the requirement to answer the 
complaint and explain what is required to answer a 
complaint at the conference.7 A defendant who assert-
ed a statute of limitations defense could rely on the Act 
to seek dismissal, even if the foreclosure was timely 
commenced based on the applicable law in effect at 
that time. Similarly, a consumer could claim a debt 
collector violated the Fair Debt Collection Practices 
Act (“FDCPA”) if it commences a foreclosure or en-
gages in other activity to collect or recover a debt that 

becomes time-barred by the Act because an attempt to 
recover a debt that is time-barred under state law is a 
false and deceptive misrepresentation of the character, 
amount, or legal status of the debt8 as well as a threat 
to take legal action that cannot legally be taken.9

There are several provisions that would cause chaos 
for foreclosing parties. First, the Act disregards near-
ly a century of jurisprudence which recognized that a 
noteholder may unilaterally revoke its election to ac-
celerate a mortgage provided that there is no detrimen-
tal change in the borrower’s position in reliance there-
on.10 To invalidate this precedent, including Engel and 
its progeny11, the Act creates CPLR §203(h) and CPLR 
§3217(e), which prohibit a noteholder from unilater-
ally revoking an election to accelerate, including via 
deceleration notice mailed12 or voluntary discontinu-
ance filed13 within six years from when acceleration 
occurred. Thus, if a noteholder validly rescinded its 
acceleration under then-applicable law, the unilateral 
rescission would have no effect and a foreclosure com-
menced in reliance on an act of revocation would be 
subject to dismissal as time-barred.

With that being said, the nullification of Engel 
should not deter settlement because GOL §17-105(4) 
recognizes an express or implied acknowledgement, 
waiver, promise, or agreement can “cancel, postpone, 
reset, revive, or toll” the limitations period if made in 
accordance with the section. The amended GOL §17-
105(5) and unaffected GOL §17-107(1) provide that 
such period is extended based upon: a payment or 
part payment of principal or interest without a written 
disclaimer by the debtor that such payment should not 
affect the time limited for foreclosure of the mortgage, 
or; a stipulation a judicial action. The GOL should al-
leviate concern that the Act will impede reinstatement 
or home retention loss mitigation settlement or oth-
erwise render a loan time-barred while a borrower is 

3 Wells Fargo Bank v. Cohen, 80 A.D. 3d 753, 754 (2d Dept. 2011)
4 CPLR §3211(a)(5) & CPLR §3211(e)
5 U.S. Bank Natl. Assn. v. Kaufman, 187 A.D. 3d 1456 (3rd Dept. 2020)
6 https://www.nycourts.gov/courthelp/diy/foreclosureAnswer.shtml
7 CPLR §3408(l) & CPLR §3408(m)
8 15 U.S.C. §1692e(2); Cortes-Goolcharran v. Rosicki, Rosicki & Assocs., P.C., 2018 U.S. Dist. LEXIS 132524 (E.D.N.Y. 2018)
9 15 U.S.C. §1692e(5)10 Albertina Realty Co. v. Rosbro Realty Corp., 258 N.Y. 472, 476 (1932); Federal Nat’l Mortgage Ass’n v. Mebane, 208 A.D. 2d 892 (2d Dept. 1994); 
NMNT Realty Corp. v. Knoxville 2012 Trust, 151 A.D. 3d 1068 (2d Dept. 2017)
10 Albertina Realty Co. v. Rosbro Realty Corp., 258 N.Y. 472, 476 (1932); Federal Nat’l Mortgage Ass’n v. Mebane, 208 A.D. 2d 892 (2d Dept. 1994); NMNT Realty Corp. v. 
Knoxville 2012 Trust, 151 A.D. 3d 1068 (2d Dept. 2017)
11 U.S. Bank Trust, N.A. v. Boktor, 193 A.D. 3d 474 (1st Dept. 2021); U.S. Bank N.A. v. Davids, 197 A.D. 3d 1203 (2d Dept. 2021); U.S. Bank v. Creative Encounters LLC, 194 
A.D. 3d 1135 (3d Dept. 2021)
12 Milone v. U.S. Bank N.A., 164 A.D. 3d 145 (2d Dept. 2018)
13 PennyMac Corp. v. Holcomb, 198 A.D. 3d 978 (2d Dept. 2021)
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making post-reinstatement payments or performing 
under a fully executed loan modification agreement 
because the signed agreement and payments will reset 
the statute of limitations.14

Second, the Act amends the savings statute’s appli-
cability to foreclosures by creating a foreclosure-spe-
cific counterpart: CPLR §205-a. The new foreclosure 
specific savings statute includes the same prohibitions 
on a plaintiff commencing a new action if a prior ac-
tion was dismissed outside the limitations period on 
the grounds of voluntary discontinuance, final judg-
ment on the merits, lack of personal jurisdiction/in-
sufficient service of process, or neglect to prosecute. 
However, the Legislature disagreed with courts’ in-
terpretation of “neglect to prosecute” as a pattern of 
neglectful acts or omissions15 and created a residential 
foreclosure rule that defines “neglect” as any omis-
sion that results in dismissal, such as a plaintiff’s fail-
ure to appear at a court conference or file a motion 
by a court-ordered or statutory deadline regardless of 
whether the case is contested or uncontested. In addi-
tion, the new foreclosure specific savings statute pro-
hibits a successor-in-interest or assignee of the plain-
tiff that commenced a foreclosure from utilizing the 
“savings statute,” which eliminates a transferee’s loan 
enforcement rights if its foreclosure is dismissed out-
side the limitations period.

Third, amendments to the single action rule, RPAPL 
§§1301(3) and (4), invalidate well-reasoned case law, 
that holds a foreclosure should not be dismissed if it 
was initiated when a prior foreclosure was pending but 
the defendant did not need to defend multiple lawsuits 

because the prior case was abandoned and de facto 
voluntarily discontinued in favor of the new foreclo-
sure.16 These amendments render the new foreclosure 
subject to dismissal irrespective of the circumstances 
or any prejudice to the defendant. They also prevent 
a noteholder from arguing the time to commence an 
action to recover a money judgment on the promissory 
note is tolled for the duration of a foreclosure of the 
underlying mortgage, a theory that was accepted by 
an intermediate appellate court, limiting the ability to 
sue on the note.17

Fourth, newly-created statute of limitation provi-
sions CPLR §§213(4)(A) and (B) are statutory judicial 
estoppel provisions that prevent a noteholder from ar-
guing a loan was not validly accelerated to disprove 
a homeowner’s argument the statute of limitations to 
enforce the mortgage elapsed, either in connection 
with a foreclosure or RPAPL §1501(4)18 action to dis-
charge a mortgage based on the allegation a foreclosure 
is time-barred. The lone exception is that a noteholder 
can rely on a court adjudication that a prior purported 
acceleration was a nullity after a homeowner alleged 
improper acceleration. This would enable a homeown-
er – including a non-borrower corporate entity that 
acquired title to a “distressed property”19 for litigation 
purposes - to cancel a mortgage even where a prior 
acceleration was, in fact, invalid.20

If the Act becomes law, then a myriad foreclosure 
cases will be at risk of dismissal with prejudice based 
on the expiration of the limitations period. As an il-
lustration of the magnitude of its impact: if a foreclo-
sure was timely commenced more than six years ago 

If the Act becomes law, then the foreclosure defense bar – which was intimately 
involved with the Act drafting and is well-aware of the impact and potency of the 
Act – will rely on the Act to seek dismissal of foreclosures and void mortgages. 
Therefore, time will be of the essence for noteholders to assert all arguments 
against its constitutionality and exhaust all trial and appellate court litigation 
remedies and rights to protect the enforceability of their notes and mortgage liens.

14 Deutsche Bank Natl. Trust Co. v. MacPherson, 200 A.D. 3d 647 (2d Dept. 2021); Commodore Factors Corp. v. Deutsche Bank Natl. Trust Co., 189 A.D. 3d 766 (2d Dept. 2020)
15 Wells Fargo Bank, N.A. v. Eitani, 148 A.D. 3d 193 (2d Dept. 2017)
16 Wells Fargo Bank, N.A. v. Irizarry, 142 A.D. 3d 610 (2d Dept. 2016)
17 CitiMortgage, Inc. v. Ramirez, 192 A.D. 3d 70 (3rd Dept. 2020)
18 https://www.nysenate.gov/legislation/laws/RPA/1501
19 https://www.nysenate.gov/legislation/laws/RPP/265-B
20 IPA Asset Mgt., LLC v. Bank of N.Y. Mellon, 202 A.D. 3d 1068 (2d Dept. 2022)
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based on a RPAPL §1304 ninety day pre-foreclosure 
notice that included what the noteholder believed was 
federally-mandated content regarding the FDCPA or 
Bankruptcy Code, the note was delivered to another 
entity post-commencement, and the foreclosure was 
dismissed by the court based on Bank of America v. 
Kessler (in which the appeals court opined the inclu-
sion of any additional mailing or notice violated the 
RPAPL §1304(2) separate envelope rule), then any fur-
ther attempt to enforce the note and mortgage would 
be time-barred. Similarly, if a foreclosing party dili-
gently prosecuted its case for a decade but failed to file 
a motion by a court deadline and such omission result-
ed in dismissal of the foreclosure, then the party must 
proffer a reasonable excuse for its omission because a 
new foreclosure would be subject to dismissal based 
on the expiration of the limitations period.

Given the potential loss exposure, noteholder chal-
lenges to the Act’s most draconian parts in federal or 
state court are probable, either in connection with 
the prosecution of a foreclosure or action commenced 
against a State agent to enjoin one or more parts of the 
Act. The Act would be presumed constitutional, but a 
court is authorized to declare a part or all of it void if 
it violates a plaintiff’s rights under the New York State 
or United States Constitutions.”21

The legally dubious retroactivity is most suscepti-
ble to judicial challenge because a retroactive statute 
must only employ a brief, defined period of retroac-
tivity that functions in an administrative manner to 
assist in effectuating the legislation, or the retroactivi-
ty must be integral to the fundamental aim of the leg-
islation.22 The Act’s retroactivity is indefinite, and the 
Legislature stated the intent and purpose of the Act is 
to overrule appellate court interpretation of case law 
concepts and rules (notwithstanding its disingenuous 
title that alludes to authorized litigation strategies that 
cannot sensibly be construed as “abusive”); these fac-
tors weigh in favor of a prospective challenger.

The retroactivity also runs afoul of the res judica-
ta doctrine, according to which a final judgment has 
been entered on the merits of a case, it is a finality 

as to the claim and demand in controversy, including 
parties and those in privity with them, not only as to 
every matter which was offered and received to sustain 
or defeat the claim, but as to any other admissible mat-
ter which might have been offered for that purpose.23 
The final judgment puts an end to the cause of action, 
which cannot again be brought into litigation between 
the parties on any ground whatsoever.24

A court that determines any clause, sentence, para-
graph, section, or part of the Act is not supported by 
a “legitimate purpose furthered by rational means”25 
and lacks a “persuasive reason” for its harsh impact26,” 
or otherwise violates a plaintiff’s rights, can declare 
such part invalid or enjoin its enforcement, and the 
part would be severed from the Act.27 If the Act be-
comes law, then the foreclosure defense bar – which 
was intimately involved with the Act drafting and is 
well-aware of the impact and potency of the Act – will 
rely on the Act to seek dismissal of foreclosures and 
void mortgages. Therefore, time will be of the essence 
for noteholders to assert all arguments against its con-
stitutionality and exhaust all trial and appellate court 
litigation remedies and rights to protect the enforce-
ability of their notes and mortgage liens.

The Act must be delivered to the Governor as part of 
the process through which a bill becomes law.28 As of 
May 27, 2022, the Act has not been delivered to Gover-
nor Kathy Hochul and it is rumored that the Governor 
may require amendments before signing the Act into 
law. If the Act is delivered while the Legislature is in 
session, then the Governor has ten days (excluding 
Sundays) to sign or veto the Act; if the Governor signs 
or does not veto, then the Act immediately becomes 
law. If the Act is delivered after a Legislative session is 
adjourned, then the Governor has thirty days to sign 
the Act or it is vetoed. If the Governor vetoes, then 
the Act would be returned to the Legislature with an 
explanation of the veto and the Legislature can amend 
the Act or override the veto by a super-majority (two-
thirds) vote of each Legislative body; more than two-
thirds of the Legislative bodies (the Assembly and 
Senate) voted to pass the Act. 

21 People ex rel. Kemmler v. Durston, 119 N.Y. 569 (1890); Chrysafis v. Marks, 141 S. Ct. 2482 (U.S. 2021)
22 New York State Div. of Hous. & Community Renewal, 130 N.Y.S. 3d 759 (2020)
23 Nev v. United States, 463 U.S. 110, 129-130 (U.S. 1983)
24 United States at 129-130.
25 American Economy Ins. Co. v. State of New York, 30 N.Y. 3d, 136, 157-158 (2017)
26 Holly S. Clarendon Trust v. State Tax Commn., 43 N.Y. 2d 933, 935 (1978)
27 Greater Chautauqua Fed. Credit Union v. Marks, 2022 U.S. Dist. LEXIS 77620 (S.D.N.Y. 2022)
28 https://www.nysenate.gov/how-bill-becomes-law-1
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THE CONNECTICUT SUPREME COURT has ruled that HUD regulations are conditions 
precedent to the enforcement of a mortgage that incorporates such provisions. The opinion was 
released in December, 2021, captioned Wells Fargo v. Lorson, 341 Conn. 430 (2021). The Court 
held that the lender has the obligation to plead and prove compliance with regulations to enforce 

the note and mortgage. A borrower is not obligated to plead as a defense the failure to comply with such 
provisions. Servicers with cases already pending may consider a review of their foreclosure portfolio to make 
sure compliance with these regulations has been met. Typically, FHA/HUD mortgages contain a provision 
which states that the debt may not be accelerated absent compliance with regulations of the HUD Secretary. 
Some of these key provisions are as follows:

PRE-FORECLOSURE REVIEW:

FHA/HUD loans are subject to mandatory loss mit-
igation review prior to filing a foreclosure. A notable 
exception is if the property is no longer the principal 
residence of the borrower. 24 CFR 203.606. The spe-
cific exceptions are enumerated as follows:
(b)  If the mortgagee determines that any of the fol-
lowing conditions has been met, the mortgagee may 
initiate foreclosure without the delay in foreclosure 
required by paragraph (a) of this section:
1. The mortgaged property has been abandoned, or 

has been vacant for more than 60 days.
2. The mortgagor, after being clearly advised of the 

options available for relief, has clearly stated in 
writing that he or she has no intention of fulfilling 
his or her obligation under the mortgage.

3. The mortgaged property is not the mortgagor’s 
principal residence and it is occupied by tenants 
who are paying rent, but the rental income is not 
being applied to the mortgage debt.

4. The property is owned by a corporation or 
partnership.

FACE TO FACE MEETING:

Another pre-foreclosure requirement is a face-to-face 

meeting with the borrower to address alternatives to 
foreclosure, unless the borrower no longer occupies 
the property as a primary residence or another excep-
tion is met. 24 CFR 203.604. The specific exceptions 
are enumerated as follows: 
(c) A face-to-face meeting is not required if:
1. The mortgagor does not reside in the mortgaged 

property,
2. The mortgaged property is not within 200 miles 

of the mortgagee, its servicer, or a branch office of 
either,

3. The mortgagor has clearly indicated that he will 
not cooperate in the interview,

4. A repayment plan consistent with the mortgagor’s 
circumstances is entered into to bring the 
mortgagor’s account current thus making a meeting 
unnecessary, and payments thereunder are current, 
or

5. A reasonable effort to arrange a meeting is 
unsuccessful.

Because these regulations are conditions precedent 
to the enforcement of the loan documents, a foreclos-
ing plaintiff has the burden of proving compliance 
with these regulations. Absent compliance, a borrow-
er has the ability to obtain summary judgment on the 
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complaint for foreclosure, because of a failure to com-
ply with such regulations. Furthermore, a borrower 
would have a basis, if successful in such a challenge, 
to a statutory attorneys fees award in Connecticut 
under CGS 42-150bb. When referring an FHA case 
for foreclosure, the servicer should indicate in some 
manner that there has been compliance with these 
regulations. Documents involving loss mitigation 
and pre-foreclosure review are subject to discovery. 
Furthermore, the documents would be required to 

demonstrate an evidentiary basis to obtain summary 
judgment. In the event of an appeal by a borrower of 
a foreclosure judgment, the absence of an evidentia-
ry record of compliance with HUD regulations would 
subject the case to reversal on appeal, and possibly the 
entry of a Judgment in favor of the borrower. Servicers 
can anticipate that contested FHA cases will focus on 
compliance with these regulations after the Connecti-
cut Supreme Court’s decision in Wells Fargo v. Lorson, 
341 Conn. 430 (2021). 

STATE SNAPSHOT | CONNECTICUT

Servicers can anticipate that contested FHA cases will focus on compliance  
with these regulations after the Connecticut Supreme Court’s decision in  

Wells Fargo v. Lorson, 341 Conn. 430 (2021).

Bankruptcy & Restructuring
Creditors' Rights
Business Law
Litigation
Real Estate 
Oil & Gas

More board-certified bankruptcy and creditors'
rights attorneys in the state of Pennsylvania

than any other law firm Keri P. Ebeck
Bankruptcy Partner

Bernstein-Burkley, P.C.

601 Grant Street, 9th Floor, Pittsburgh, PA 15219 
412.456.8100 | 412.456.8135 fax | bernsteinlaw.com



STATE SNAPSHOT | MINNESOTA

Foreclosure in Minnesota Should be Allowed 
Even When You Fail to Record the Extension of 
a Mortgage Maturity Date on Time
BY SUNG WOO HONG, ESQ. 

ASSOCIATE ATTORNEY 

TROTT LAW, P.C. 

SHONG@TROTTLAW.COM

SUPPOSE THAT AFTER MORTGAGE EXECUTION there was a loan modification to extend the 
maturity date. If the extension was written but not recorded after 15 years from the original maturity 
date, as required by a Minnesota statue, we would like to ask whether we can still foreclose the 
property. According to the Minnesota Statute 541.03 Subdivision 1, mortgagee cannot foreclose 

a mortgage after fifteen years from the maturity of the entire mortgage debt unless the time of payment of the 
mortgage is extended through writing and the writing is recorded within the same period in the same office 
where the original mortgage was recorded.1 Nevertheless, despite the failure to record the extension of the 
maturity date on time, the mortgagee still should be able to record it and thus foreclose on the mortgage with 
judicial help. Minnesota Rules of Civil Procedure 6.02 states, “When by statute . . . an act is required . . . to 
be done at or within a specified time, the court for cause shown may, at any time in its discretion, . . . , upon 
motion made after the expiration of the specified period permit the act to be done where the failure to act was 
the result of excusable neglect.”2 This means – court may allow mortgagee to record extension of the maturity 
date after the deadline as long as the failure to record within the period is “excusable.” To determine whether 
the procedure may apply to the requirement of recording extension of the maturity date on time, it is important 
to determine whether the statutory requirement is a matter of substantive or procedural law because the Rules 
of Civil Procedure cannot “abridge, enlarge, or modify the substantive rights of any litigant.”3

1  Minn. Stat. § 541.03, subd. 1.
2  Minn. R. Civ. P. 6.02.
3  Minn. Stat. § 480.051.
4  Litterer v. Rushmore Loan Mgmt. Servs., LLC, 905 N.W.2d 623, 624 (Minn. 2018).
5  Id. at 628.

Currently, there is no Minnesota case law that direct-
ly touches upon the issue, but a Minnesota Supreme 
Court case provides some insights. In Litterer v. Rush-
more Loan Mgmt. Servs., LLC, the Court held that it 
cannot apply Minn. R. Civ. P. 6.02 to extend the lis pen-
dens deadline after a mortgagor neglected to record a 
lis pendens by the deadline, as required by Minn. Stat. 
§ 582.043, subd. 7(b).4 The Court reasoned that the lis 
pendens deadline requirement is a matter of substan-
tive law as it creates “conclusive presumption” that the 
mortgagee complied the statute’s requirements so that 
the mortgagee’s such defense right cannot be abridged, 

enlarged, or modified.5 In our case, in contrast, the 
requirement of recording of extension of a mortgage 
maturity date within a certain period does not entail 
presumption as to whether mortgagor complied with 
laws or fulfilled debt obligation. Thus, because per-
mitting recording extension of a loan maturity date 
does not affect mortgagor’s substantive rights, court 
may and should expand Minn. R. Civ. P. 6.02 to allow-
ing recording extension of the maturity date even after 
the fifteen years period.

After all, it would be unfair that a mortgagor would 
be suddenly out of the debt obligation due to the mere 
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failure to record the extension of the maturity date. 
If the mortgagor has been aware of the mortgage and 
kept continuously paying off the mortgage debt after 
the loan modification, then the recording requirement 
should not hinder mortgage foreclosure. The purpose 
of the record is “to give notice of the existence and 
contents of the instrument recorded . . . .”6 Such notice 
is to those who purchase or obtain a lien who other-
wise would have a superior lien to the original mort-
gage if the purchasers were not aware of the mortgage 

6  Thorwarth v. Armstrong, 20 Minn. 464, 467 (1874)

debt and it was not recorded. Thus, recording, which 
helps establish creditor’s hierarchical relationship 
with third-party lienholders, cannot interfere with 
the debtor-creditor relationship in the mortgage fore-
closure process.

Of course, assuming that the third-party creditors 
are truly bona-fide purchasers, the mortgagee would 
suffer a loss of lien priority. Thus, it is always prudent 
to record mortgage as soon as possible. 
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THE NEW JERSEY LEGISLATURE PASSED an additional vacant and abandoned (V&A) 
property registration requirement in January, Assembly Bill 2877. If you’re thinking, “Didn’t New Jersey 
already have a complex and extensive registration requirement?,” you’re right. So why the new law? 
The bill was hanging around in some form or another since 2014 but gained traction after a 2021 

case, McCormick 106 LLC v. Community Champions Corporation found that prior ordinances dealing with 
V&A properties were unconstitutional, the fines were “arbitrary, capricious and unreasonable” and found the 
definition of vacant and abandoned to be “overly broad.”1

1  N.J. Super. Ct. Law Div. ATL-L-2311-18, Summary Judgment Opinion, Aug. 16, 2021.
2  See Id., at p. 7-8.
3  See Asbury Park Press, “Number of ‘Zombie Homes’ in Toms River Falling Thanks to Rising Real Estate Prices,” https://www.app.com/story/news/local/redevelop-

ment/2022/04/13/real-estate-toms-river-abandonded-zombie-homes/7282206001/ (last visited May 26, 2022).
4  Id.
5  ProChamps https://prochamps.com/WhatPage.aspx (last visited May 26, 2022).
6  See McCormick, p. 5.

Atlantic County, New Jersey, where the McCormick 
case arose, has one of the highest rates of V&A proper-
ties in the country.2 Although the number of “zombie 
properties,” (properties that are vacant and pending 
foreclosure) has fallen thanks to the current competi-
tive real estate market, many townships believe these 
property registration programs provide additional in-
centives to homeowners to either sell the distressed 
home or make improvements.3

Under New Jersey’s prior legislation addressing 
V&A properties, municipalities quickly realized they 
could cash-in on this source of revenue, for exam-
ple, in Toms River, where abandoned property regis-
trations brought in $552,830 in fees in 2019.4 These 
potentially high revenues quickly attracted for-prof-
it companies to the emerging field of enforcement 
of these registration requirements. One such entity, 
which was involved in the McCormick case, is Pro-
Champs, whose website states that they hold responsi-
ble parties accountable to register properties, facilitate 
direct communication with property managers, and 
have zero costs to the community with shared regis-
tration fees.5

While McCormick centered on the constitutionality 
of these V&A ordinances, it also questioned whether 
or not the municipalities have the authority to con-
tract with third parties such as ProChamps to enforce 
registration programs, and if those companies can 
take a percentage of the fines collected. The Court ul-
timately rejected those contracts as an impermissible 
delegation of municipal authority, finding the exorbi-
tant fees (some as high as $2,000/day) might also be 
construed as an unauthorized tax, since these fees and 
fines were excessive and not reasonably related to the 
cost incurred by the municipality in administering its 
ordinances. For example, the case revealed that Ham-
ilton Township took in $682,000 in revenues through 
its partnership with ProChamps while the Atlantic 
County Improvement Authority took in $1.6 million.6

As a result of the Court’s findings in McCormick, 
Assembly Bill 2877 was quickly passed, revising and 
supplementing the previous statutes governing V&A 
property registration. Under the new law, a munici-
pality is authorized to contract with and set the com-
pensation of a private entity to assist in the implemen-
tation and administration of a property registration 
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program.  The municipality can now delegate to the 
private entity the authority to identify properties sub-
ject to registration requirements, maintain and update 
property registrations, communicate with creditors, 
invoice, and collect payment from creditors, and mon-
itor compliance.

While the intent of the Act is to assist municipali-
ties in addressing “zombie properties,” these property 
registration programs and the use of companies like 
ProChamps does not appear to actually target the risk 
of blight. Instead, the aggressive collection efforts hin-
der resolution as the fee structure prioritizes fines and 
penalties rather than property rehabilitation and code 
enforcement. Contrary to the intent of the Act, the 
Court found that lenders dealing with ProChamps of-
ten experienced stalled sales, since the exorbitant fees 
were appearing as municipal assessments that had to 
be dealt with prior to any sale.7

The Act went into effect on January 18, 2022, except 
that municipalities that have existing property regis-
tration programs have until August 1, 2022 to amend 
their ordinances and make them consistent with the 
Act. Creditors filing a summons and complaint in an 
action to foreclose are now required to register resi-
dential and commercial properties in foreclosure and 

7  Id. at 34-35.

must also update the property registration program 
of any changes in contact information or status of the 
registered property. The McCormick case is pending 
appeal, and it is unclear still how the passing of the 
Act will affect the holding, but the expanded author-
ity granted by the legislature here is sure to diminish 
its impact.

As judicial foreclosure timelines likely increase as 
a result of the COVID-19 pandemic, zombie prop-
erties will remain a problem that municipalities 
across the country will continue to face. Increased 
fees and fines will be imposed. So, servicers, lend-
ers, law firms, and property preservation vendors 
need to work together in addressing these new re-
quirements. Servicers, and their field services ven-
dors must make sure that they are monitoring prop-
erties in foreclosure for vacancy and have efficient 
mechanisms to notify attorneys and municipalities 
when these properties become vacant. Servicers 
need to also ensure they have in-state contacts to 
accept service of notices of violation. Finally, when 
loans are service transferred mid-foreclosure, it is 
important to update the information previously 
provided to the municipality or its contracted en-
forcement company. 

Servicers, and their field services vendors must make sure that they are monitoring 
properties in foreclosure for vacancy and have efficient mechanisms to notify 

attorneys and municipalities when these properties become vacant.
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